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AMENDMENT TO THE COMMIS- 
SION’S CONDUCT REGULATION 
FORMALIZING PROCEDURES RE- 
LATING TO THE ISSUANCE OF A 
WAIVER IN ORDER TO PERMIT A 
LAW FIRM TO APPEAR BEFORE THE 
COMMISSION WITH RESPECT TO A 
PARTICULAR MATTER OR MATTERS 
AS TO WHICH AN INDIVIDUAL 
LAWYER IN THE FIRM IS PER- 
SONALLY DISQUALIFIED 


34-15071 


SOLICITATION OF COMMENTS ON 
PART | OF THE PRESENT ANNUAL 
REPORT FORM REQUIRED TO BE 
FILED BY MOST PUBLICLY OWNED 
COMPANIES, FORM 10-K, AND ON 
THE SUBSTANTIALLY REVISED AN- 
NUAL REPORT FORM RECOMMEND- 
ED BY THE ADVISORY COMMITTEE 
ON CORPORATE DISCLOSURE [File 
No. S7-750, Comment Period Expires 
December 15, 1978] 
IC-10358 EXTENSION ON COMMENT PERIOD 
ON PROPOSAL DEALING WITH 
BEARING OF DISTRIBUTION EX- 
PENSES BY MUTUAL FUNDS [File 
No. S7-743, Comment Period Expires 
September 21, 1978] 
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1A-€35 HARBINE FINANCIAL SERVICE 


Where proposed fee schedule of reg- 
istered investment adviser was based 
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on adviser receiving a share of the 
capital gains realized in a client’s ac- 
count, over which the adviser had 
complete discretionary control, held, 
application for exemption from pro- 
visions of Section 205(1) of the Invest- 
ment Advisers Act denied 














SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 5953/August 15, 1978 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15064/August 15, 1978 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20673/August 15, 1978 


TRUST INDENTURE ACT OF 1939 
Release No. 511/August 15, 1978 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 636/August 15, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10551/August 15, 1978 


Formal Waiver Procedures Applicable to Law Firms 


AGENCY: Securities and Exchange Commission. 


ACTION: Final rule. 

SUMMARY: This amendment to the Commission’s 
Conduct Regulation formalizes procedures relating to 
the issuance of a waiver in order to permit a law firm to 
appear before the Commission with respect to a 
particular matter or matters as to which an individual 
lawyer in the firm is personally disqualified. The rule 
codifies the previously informal practice of the 
Commission and conforms to the procedures outlined 
in Formal Opinion No. 342 of the Committee on Ethics 
of the American Bar Association. 


EFFECTIVE DATE: August 15, 1978. 
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FOR FURTHER INFORMATION CONTACT: 


Myrna Siegel, Office of the General Counsel 
Securities and Exchange Commission 
Washington, D.C. 20549 

(202) 755-4868 


SUPPLEMENTARY INFORMATION: 


The Commission announced today that it has amended 
its Conduct Regulation, 17 CFR 200.735-1, et seq., to 
reflect the procedures it has informally followed in the 
past relating to the issuance of a “waiver” in order to 
permit a law firm to appear before the Commission 
with respect to a particular matter or matters as to 
which an individual lawyer in the firm is personally dis- 
qualified. The Commission some time ago recognized 
the need for formalization of these procedures and 
approved this amendment approximately one year ago. 
However, due to an administrative oversight, publi- 
cation has been delayed until now. 


The adoption of a formal procedure for obtaining 
waivers was taken as a result of Formal Opinion No. 
342 of the Committee on Ethics of the American Bar 
Association (“ABA Opinion”), which considered the 
circumstances under which a law firm would be dis- 
qualified from participating in a particular matter 
before a government agency when a partner or 
associate in that law firm is personally disqualified 
from such participation by virtue of his or her prior 
employment with the government. In brief, the ABA 
Opinion states that the government agency whose 
interest could be affected by a proposed representation 
may, under certain circumstances, waive imputation of 
an individual lawyer’s disqualification to his or her law 
firm. The Commission believes that the ABA Opinion 
represents an appropriate resolution of certain 
questions associated with practice before the 
Commission by former Commission members and 
employees and other former government employees 
and attorneys associated with them. Accordingly, it 
has amended its Conduct Regulation in order to set 
forth formal procedures governing the waiver decision. 


Individual Disqualification under the Conduct Regu- 
lation 


Before discussing the circumstances under which 
partners and associates of former Commission 
members and employees may represent persons before 
the Commission, it is necessary to set out in some 
detail the various rules proscribing or limiting 
practicing or appearing before the Commission by 
former members or employees of the Commission. 1 





1 These prohibitions derive from Rule 6 of the 
Commission’s Conduct Regulation. Former govern- 





Rule 6 of the Commission’s Conduct Regulation sets 
forth the criteria governing appearance and practice 
before the Commission by former members and 
employees of the Commission. The Rule applies with 
equal force to former members and to all former 
employees at any grade level who appear or practice 
before the Commission in a representative capacity, 
irrespective of the identity of the person’s client. This 
would include, for example, appearing before the 
Commission or its staff on behalf of regulated 
companies as well as public interest groups. 


Paragraph (a)(1) of Rule 6 bars, without time limit, 
representation by anyone who considered or gained 
knowledge of the facts involved in a particular matter 
while at the Commission. It states in part: 


“No person shall appear in a representative 
capacity before the Commission in a 
particular matter if such person, or one 
participating with him in the particular 
matter, personally considered it or gained 





ment attorneys are also subject to the provisions of the 
federal conflict of interest laws, 18 U.S.C. 201, et seq., 
(and particularly 18 U.S.C. 207), the Code of Profes- 
sional Responsibility of the American Bar Association 
(“ABA Code”), and applicable provisions of the state 
bar associations to which they belong. Although the 
Commission construes its Conduct Regulation in pari 
materii with these sources and, indeed, specifically 
incorporates the guidelines of the ABA Code in its 
Conduct Regulation (17 CFR 200.735-2), it does not 
administer them. 


2 As used in the Rule, to “appear before the 
Commission” means “personal appearance before or 
personal communication with the Commission or any 
member or employee thereof, in connection with any 
interpretation or matter of substance arising under the 
statutes administered by the Commission and 
Chapters X and XI of the Bankruptcy Act.” Rule 6(c), 17 
CFR 200.735-8(c). To appear before the Commission or 
its staff “in a representative capacity” includes not only 
traditional types of representation (for example, acting 
as an attorney), but also the representation of a 
corporation by a person who is an officer, director or 
controlling stockholder thereof. Finally, the Commis- 
sion considers the term ‘appearing before the 
Commission” to encompass not only the transaction of 
any business with the Commission or its staff, but also 
the preparation of any statement, opinion or any other 
paper prepared by the former member or employee and 
filed with the Commission in any registration state- 


ment, notification, application, report or other docu- 
ment. 


knowledge of the facts thereof while he was 
a member or employee of the Com- 
mission.” 


Paragraph (a)(2) of Rule 6 also provides that: 


“INJo person who has been a member or 
employee shall, within one year after his 
employment has ceased, appear in a 
representative capacity before the Commis- 
sion in any matter which was under his 
official responsibility as a member or 
employee of the Commission at any time 
within a period of 1 year prior to the termi- 
nation of such responsibility.”4 


Of course, the one-year ban imposed by the subsection 
is for situations where the facts do not warrant the 
imposition of a permanent ban. 


The term “official responsibility” has been construed 
very broadly. Thus, a former Commissioner is deemed 
to have had “official responsibility” for every matter of 
any kind that was pending anywhere within the 
Commission, including its regional and branch offices, 
even though the matter never came to the attention of 
the Commission. And a former Commissioner is dis- 
qualified permanently from any involvement in any 
matter that was presented for a Commission vote and 
as to which the Commission’s official minutes do not 
reflect the absence or non-participation of the 
Commissioner, irrespective of whether the former 
Commissioner may recall the matter. 


Similarly, with respect to former members of the 
Commission’s staff, especially supervisors at all 
levels, the Commission’s regulations have been inter- 
preted in a manner intended to preclude all reasonable 
possibilities of a conflict of interest. This approach 
reflects the belief by the Commission that, in view of 
the fact that ethical considerations are involved, close 
questions should be resolved against representation. 





3 For purposes of this Rule, a single investigation or 
formal proceeding, or both, if they are related, are pre- 
sumed to constitute a “particular matter” for at least 
two years, irrespective of any changes in the issues 
that may have occurred. 


4 The term “official responsibility” for the purpose of 
the Rule is defined as it is in 18 U.S.C. 202, to mean 
“direct administrative or operating authority, whether 
intermediate or final, and either exercisable alone or 
with others, and either personally or through subordi- 
nates to approve, disapprove or otherwise direct 
Government action.” 
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Moreover, any former member or employee who, within 
two years after his association with the Commission, 
is retained in any matter where he or she will appear 
before the Commission, irrespective of whether any 
conflict may exist, is required by Rule 6(b) to file a 
statement of the intended employment with the 
Commission so that it may evaluate the appropriate- 
ness of his or her representation. This Rule 6(b) state- 
ment, which must be filed with the Secretary of the 
Commission within prescribed time limits, may 
contain an explanation why his or her employment or 
retention as a representative of a person outside the 
Government is consistent with the provisions of the 
Rule. Persons who have doubt about the applicability 
of the Rule can apply to the Commission or the Office 
of the General Counsel for an advisory opinion (17 CFR 
200.735-8(d)). 


Because of the broad construction of the 
Commission’s post-employment conflict rules, former 
Commissioners and employees are aware that they 
may be precluded from representing any person with 
respect to a matter on the basis of information in a 
Commission file of which they may have no knowledge 
or recollection. Accordingly, while it is not embodied 
in any express rule, the Commission has developed a 
practice of encouraging former members and higher 
level employees, who may wish to appear or practice 
before the Commission, to inquire of the staff as to 
whether a particular matter was before the 
Commission, in the case of a Commissioner, or was 
before a particular office, in the case of a high level 
employee, while they were employed with the 
Commission. This practice has worked well to avoid 
inadvertent violations of the Conduct Regulation by 
providing a means for the former member or employee 
to ascertain informally and quickly whether a matter 
was under his or her “official responsibility” or if he or 
she “personally considered it’ while at the 
Commission. 


The Commission’s Position with Respect to Practice of 
Partners and Associates of Former Members and 
Employees 


The Conduct Regulation does not specifically deal with 
appearances before the Commission by partners or 
associates of former members and employees. 
However, the language of Rule 6(a)(1), which extends 
the prohibitions of that subsection to a former 
Commission member or employee “or one partici- 
pating with him_ in the particular matter,” imposes 
some limitation.° 





5 (Emphasis supplied). In addition, the provisions of 
Rule 11A of the Conduct Regulation, 17 CFR 
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As a general proposition, however, the Commission 
has not objected to the appearance before it of partners 
and associates of a person disqualifed under its 
Conduct Regulation, so long as the disqualified person 
was “screened” from participation in the matter—that 
is, an objection has normally not been raised by the 
Commission if it was satisfied that the disqualified 
person would not discuss the matter with his or her 
partners and associates, or share in the fees 
attributable to it. Generally, the Commission has not 
questioned a representation that a lawyer will be 
appropriately screened; nevertheless, where the law 
firm had little or no securities law capacity before the 
arrival of the former Commission member or employee, 
the Commission usually has indicated that the pro- 
posed representation should be withdrawn. Moreover, 
there have been cases where a former Commissioner or 
staff member had participated substantially and 
personally in a particular matter, and questions of an 
appearance of impropriety, delicacy or good taste 
argued that the firm not take on, or not continue, its 
representation, even though the former government 
attorney would not work on the matter and would be 
effectively screened. 


Formal Opinion #342 of the Committee on Ethics of the 
American Bar Association 


On November 24, 1975, the Committee on Ethics of the 
American Bar Association issued Formal Opinion 
#342. The ABA opinion clarified the interplay between 
the following two disciplinary rules under the ABA 
Code, which has seemed to preclude a former govern- 
ment official’s law firm from handling a matter as to 
which he was personally disqualified: 





200.735-13(a), have implications for partners of former 
Commission members or employees. This Rule 
provides: 


Knowing participation in a violation of this 
subpart by persons not within the scope of 
the foregoing rules in this subpart shall like- 
wise be deemed improper conduct and in 
contravention of Commission rules. Depar- 
ture from any of the rules in this subpart by 
employees or special Government employ- 
ees without specific approval may be cause 
for appropriate disciplinary action or, in the 
case of former members and employees, for 
disqualification from appearing and prac- 
ticing before the Commission, which may 
be in addition to any penalty prescribed by 
law. 





DR 9-101(B)—A lawyer shall not accept pri- 
vate employment in a matter in which he 
had substantial responsibility while he was 
a public employee. 


DR 5-105(D)—If a lawyer is required to 
decline employment or to withdraw from 
employment under a Disciplinary Rule, no 
partner, or associate, or any other lawyer 
affiliated with him or his firm, may accept or 
continue such employment. 


Although a literal reading of those rules could lead to 
the conclusion that a partner or associate of a dis- 
qualified former public official also is qualified, the 
ABA Opinion rejects this course on the ground that 
there are “weighty policy considerations in support of 
the view that a special disciplinary rule relating only to 
former government lawyers should not broadly limit 
the lawyer’s employment after he leaves government 
service.”° Accordingly, the ABA Opinion states that 
whenever a government agency is satisfied that (1) the 
personally disqualified former government employee 
has been effectively isolated (“screened”) from any 
direct or indirect participation in the matter; (2) the dis- 
qualified former employee or member will be precluded 
from sharing in any fees attributable to the matter; and 
(3) “there is no appearance of significant impropriety 
affecting the interests of the government,” the agency 
may waive the disqualification of the firm under DR 
5-105(B). The ABA Opinion provides (page 19) that the 
firm also must make its own independent determin- 
ation as to the absence of particular circumstances 
creating a significant appearance of impropriety, and 
includes a note that a lawyer should “resolve all doubts 
against the acceptance of questionable employment.” 


The Amendment to the Conduct Regulation 


As the foregoing indicates, the result reached in the 
ABA Opinion comports closely with the Commission’s 
practice.‘ However, the Commission believed that it 





6 These policy considerations include the ability of the 
government to continue to attract qualified attorneys, 
the unfairness to those currently in government, and 
the right of litigants to obtain competent counsel of 
their own choosing. 


7 Although the ABA and the Commission agree on the 
appropriateness of a waiver, a significant difference in 
the frequency of the need for such a waiver exists 
because of the scope of DR 9-101(B) of the ABA Code 
as opposed to Rule 6 of the Commission’s Conduct 
Regulation. The disqualification imposed by the ABA 
Code is based upon “substantial responsibility” for a 


should formalize its informal procedures by amending 
the Conduct Regulation to provide for the issuance of a 





particular matter, while Rule 6(a) employs two 
concepts, “personally considered or gained knowledge 
of the facts” in subsection (1) and “official 
responsibility” in subsection (2). It is clear that the 
concept of “substantial responsibility” in the ABA 
Code is much narrower than the concept of “official 
responsibility” as that term has been interpreted by the 
Commission. See p. 14 of the ABA Opinion: 


Thus being the chief official in some vast 
office or organization does not ipso facto 
give the government official or employee the 
“substantial responsibility” contemplated 
by the rule in regard to all the minutiae of 
facts lodged within that office.29 


(The footnote (n.29) states that “substantial responsi- 
bility is a narrower concept than “official responsi- 
bility.”) 


Similarly, the concept of “substantial responsibility” in 
the ABA Code appears to be somewhat narrower than 
the “personally considered or gained knowledge of the 
facts” standard of Rule 6(a)(1). Thus, the ABA Opinion 
(pg. 13-14) states that substantial responsibility 
“envisages a much closer and more direct relationship 
than that of a mere perfunctory approval or disapproval 
of the matter in question.” In any event, the 
amendment to Rule 6 makes clear that a partner or 
associate of a person disqualified under that Rule from 
appearing before the Commission in a particular matter 
also is disqualified. Thus, this amendment to Rule 6 
has the effect of making the Commission’s rules 
stricter than the ABA Opinion and also stricter than 
previous interpretations of the rule. Under Rule 6, as 
amended, screening in law firms will be required of 
persons disqualified because of their “official 
responsibility” for a matter. Prior to the amendment, a 
person disqualified on the basis of “official responsi- 
bility” was able to discuss the matter with his col- 
leagues or even work on it at the office and share in the 
fee, although he was precluded for the one-year period 
from a personal appearance before the Commission. 
The rationale for this distinction was that such a 
person, who by definition, had no personal knowledge 
of the matter, could not injure the interests of the 
government by discussing the matter with others or by 
working on it. In short, he had no information to 
impart. The prohibition against appearance before the 
agency is grounded on concepts of appearance of 
impropriety not of actual conflicts of interest. 
Presumably, the ABA Opinion’s standard of “substan- 


Continued on following page 


SEC DOCKET/593 





waiver in appropriate instances.8 


The mechanism for achieving this objective is the 
addition of subsection (e) to Rule 6 of the Conduct 
Regulation. This subsection would provide that any 
partner or associate of a person disqualified from 
participation in a particular matter under paragraph 
(a)(1) or (a)(2) is also disqualified from participation 
unless a waiver is granted by the Commission.” This 
waiver, which also may be requested generally to cover 
more than one matter, may be obtained by writing a 
letter to the General Counsel which sets forth the facts 
surrounding the request. Upon the advice of the Office 
of General Counsel, the Commission, or its General 
Counsel exercising delegated authority, will advise the 
requestor of the Commission’s resolution. 


Waiver ordinarily will be granted where the firm makes 
a satisfactory representation that the disqualified 
former Commissioner or employee will be screened 
from both participating in the matter or matters and 
sharing in any fees attributable to it. In testing the 
adequacy of this representation, it will be considered 
significant that the law firm had a_ preexisting 
securities law capability before the arrival of the dis- 





Continued from preceding page 


tial responsibility” will permit this distinction to 
continue—that is, there is no individual disquali- 
fication to impute to the firm. But, since Rule 6 does 
disqualify for “official responsibility” and imputes 
such disqualification to the firm, and in order to obtain 
a waiver of such imputed disqualification the firm must 
screen the individual, he may no longer have any role in 
the matter. Hence, as we have already noted, Rule 6 is 
Stricter than the ABA Opinion. 


8 As noted, this action is being taken largely in 
response to the ABA Opinion. Although we are aware 
of other opinions on this subject from local bar associ- 
ations, and indeed, we have on occasion commented 
on those opinions, this agency is national in scope and 
the bar practicing before it is composed of lawyers 
from virtually every state bar. Accordingly, we believe it 
is appropriate to draw from, and comment upon, the 
ABA Code and the opinions arising therefrom. 


9 This procedure will be used only in questions relating 
to practice before the Commission. In the case of 
private litigation or litigation with the Commission, the 
presiding judicial officer has the responsibility for 
deciding questions of representation and resolving any 
conflicts of interest. Of course, the Commission may 


present a question 
resolution. 


to such judicial officer for 
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qualified attorney. Also significant for this purpose is 
whether the matter or the client was already the subject ¢ 
of consideration by the firm prior to the firm’s employ- 
ment of the lawyer individually disqualified. If the 
matter or client became the subject of consideration by 
the firm subsequent to the firm’s employment of the 
lawyer individually disqualified, the firm must show 
that the client did not come to the firm as a result of the 
former government attorney’s presence at the firm. 
Notwithstanding the existence or nonexistence of any 
of these factors, however, the Commission will not 
issue a waiver if a proposed representation will create 
the appearance of impropriety or will otherwise 
adversely affect the interests of the government. For 
example, no waiver will be granted if, during the course 
of representing a client who has an interest with 
respect to a matter before the Commission, a firm 
employs, or accepts as a partner, a member of the staff 
or of the Commission who at any time during the 
course of that representation by the firm had direct and 
substantial responsibility for the same matter. If a 
waiver is obtained, it will become a matter of public 
record, except to the extent that such public disclosure 
may violate attorney-client privilege, reveal the 
existence of a private investigation, interfere with law 
enforcement proceedings, or otherwise be inconsistent 
with the public interest. 


Accordingly, 17 CFR Part 200 is amended by adding 
paragraph (e) to §200.735-8 to read as follows: 


§200.735-8 Practice by former members and 
employees of the Commission. 


(e) Partners or associates of any person disqualified 
from appearing or practicing before the Commission in 
a particular matter by paragraph (a) of this section are 
also disqualified. Such partners or associates (the 
“firm”) may request a waiver of this prohibition from 
the Commission by writing a ietter to the General 
Counsel of the Commission setting forth the facts of 
the proposed representation and the individual’s dis- 
qualification. In appropriate situations, a firm may 
request a generic waiver with respect to a number of 
different matters. Upon the advice of the Office of the 
General Counsel, the Commission, or the General 
Counsel exercising delegated authority, will advise the 
requestor of the Commission’s response. 


Waivers ordinarily will be granted where the firm makes 
a satisfactory representation that it has adopted 
screening measures which will effectively isolate the 
individual lawyer disqualified under paragraph (a) from 
participating in the particular matter or matters and 
from sharing in any fees attributable to it. It will be 
considered significant for purposes of this determi- 
nation that 





—the firm had a pre-existing securities law 
practice prior to the arrival of the dis- 
qualified attorney; 


—the matter was previously the subject of 
consideration by the firm or the client was 
already advised by the firm; 


—in cases where the matter or client 
became the subject of consideration by the 
firm subsequent to the firm’s employment 
of the lawyer individually disqualified, that 
the matter was not brought to the firm 
because of the disqualified attorney. 


Notwithstanding the existence or non-existence of any 
of these factors, no waiver will be issued if the pro- 
posed representation would create the appearance of 
impropriety or would otherwise adversely affect the 
interests of the government.* All waivers granted shall 
become a matter of public record except to the extent 
that such public disclosure might violate attorney- 
client privilege or breach the attorney’s obligation to 
preserve the confidence and secrets of his client, reveal 
the existence of ongoing private investigations, inter- 
fere with law enforcement proceedings or otherwise be 
inconsistent with the public interest. 


* * * 


The Commission finds that the foregoing action relates 
solely to rules of agency procedure or practices and, 
accordingly, that notice and prior publication for 
comments under the Administrative Procedure Act, 5 
U.S.C. 551 et seq., are unnecessary. See 5 U.S.C. 
553(b). 


By the Commission. 


George A. Fitzsimmons 
Secretary 








* For example, no waiver will be granted if, during the 
course of representing a client who has an interest with 
respect to a matter before the Commission, a firm 
employs, or accepts as a partner, a member of the staff 
or of the Commission who at any time during the 
course of that representation by the firm had direct and 
substantial responsibility for the same matter. 


SECURITIES ACT OF 1933 
Release No. 5957/August 16, 1978 


In the Matter of 


THE RETIREMENT PLAN FOR PARTNERS AND 
ASSOCIATES OF DAVIS POLK & WARDWELL 

1 Chase Manhattan Plaza 

New York, NY 10005 


(18-18) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT INTERESTS 
OR PARTICIPATIONS IN THE DAVIS POLK & WARD- 
WELL RETIREMENT PLAN 


Davis Polk & Wardwell (“Applicant”), a law firm 
organized as a partnership under the laws of the State 
of New York, filed an application on June 8, 1978, for 
an exemption from the registration requirements of the 
Securities Act of 1933 (the “Act”) for participations or 
interests issued in connection with the Retirement 
Plan for Partners and Associates of Davis Polk & Ward- 
well (the “Plan”). 


On July 20, 1978, a notice was issued (Release No. 
5946) of the filing of the application. The notice gave 
interested persons an opportunity to request a hearing 
and stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 3(a)(2) of the Act, 
that interests or participations issued in connection 
with the Plan shall not be subject to the requirements 
of Section 5 of the Act effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15021/August 11, 1978 


An order has been issued granting the application to 
withdraw the common stock (par value $1) of the 
Jamesway Corporation from listing and registration on 
the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15022A/August 17, 1978 


In the Matter of 


PAUL E. VAN DUSEN 
2471 N.W. 63rd Avenue 
Sunrise, Florida 


ADDENDUM 


In Securities Exchange Act Release No. 15022, dated 
August 2, 1978, in the above matter, it contained 
Administrative Proceeding File No. 3-5280. This 
number is inaccurate. The correct number is 3-5511. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15057/August 11, 1978 


NOTICE OF FILING OF AMENDMENT TO PROPOSED 
RULE CHANGE BY NEW YORK STOCK EXCHANGE, 
INCORPORATED 


File No. SR-NYSE-77-24 


The New York Stock Exchange, Inc. (“NYSE”) sub- 
mitted on August 10, 1978, Amendment No. 2 to a prior 
rule filing under Rule 19b-4 which would modify pro- 
posed NYSE Rule 103A, a provision intended to 
establish a non-disciplinary mechanism whereby the 
Market Performance Committee (“MPC”) could cancel 
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a member's specialist registration in one or more 
stocks after providing notice and opportunity for a 
hearing to the affected member. The amendatory 
material relates to the following areas: (1) content of 
the notice initiating the cancellation proceeding; (2) 
procedures for evaluating specialist performance and 
selecting individual issues in which registration may 
be cancelled; (3) admissibility of information. in 
defense of cancellation; (4) notice of final action by the 
MPC; and (5) necessity for creation of a non- 
disciplinary mechanism. 


Publication of the submission is expected to be made 
in the Federal Register during the week of August 14, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the pro- 
posed rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 14 days 
from the date of publication in the Federal Register. 
Persons desiring to make written comments should file 
six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-NYSE-77-24. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organi- 
zation. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15058/August 11, 1978 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 





BOSTON STOCK EXCHANGE, INC. 
MIDWEST STOCK EXCHANGE, INC. 

NEW YORK STOCK EXCHANGE, INC. 
PACIFIC STOCK EXCHANGE, INC. 
PHILADELPHIA STOCK EXCHANGE, INC. 
Application pursuant to Section 11A(a)(3)(B) 
(File No. 4-208) 

TEMPORARY ORDER 


Notice is hereby given that the Securities and 
Exchange Commission has issued an order, pursuant 
to Section 11A(a)(3)(B) of the Securities Exchange Act 
of 1934 (the “Act”), extending authority granted to 
certain self-regulatory organizations to act jointly, in 
accordance with a “Plan for the Purpose of Creating 
and Operating an Intermarket Communications 
Linkage” (the “Plan”), to plan, develop, operate and 
regulate a national market system facility consisting of 
an Intermarket Trading System (“ITS”). The order 
extends authority previously granted to those self- 
regulatory organizations (and any other self-regulatory 
organization joining the Plan) for an additional period 
of one year. 


|. Background 


On March 9, 1978, the American Stock Exchange, Inc. 
(“Amex”), Boston Stock Exchange, Inc. (“BSE”), New 
York Stock Exchange, Inc. (“NYSE”), Pacific Stock 
Exchange, (“PSE”) and Philadelphia Stock Exchange, 
Inc. (“Phix”) (collectively the “filing exchanges”) 
jointly filed the Plan with the Commission contem- 
plating the implementation of the ITS, linking partici- 
pating market centers and providing facilities and 
procedures for (i) rapid and efficient routing of orders 
and administrative messages between and among the 
participants, and (ii) participation, under certain 
conditions, by members of all participant markets in 
opening transactions in those markets. 





1 The ITS also contemplates the display of composite 
quotation information on the floors of each of the 
participating exchanges (at the designated trading 
post) so that members of each participating exchange 
will be able to determine readily the best bid and offer 
for a particular multiply-traded security available from 
any participant. 


In connection with implementation of the Plan, the 
filing exchanges requested that the Commission 
approve the Plan and issue an order, pursuant to 
Section 11A(a)(3)(B) of the Act, evidencing such 
approval. On April 14, 1978, the Commission issued a 
temporary order, pursuant to Section 11A(a)(3)(B) of 
the Act authorizing the filing exchanges and any other 
self-regulatory organization which agreed to become a 
participant in the Plan (collectively “participants”) to 
act jointly in planning, developing, operating and regu- 
lating the ITS in accordance with the terms of the Plan 
for 120 days from the date of the order.2 The Com- 
mission at that time also requested that interested 
persons submit written views, data and arguments with 
respect to the Plan (or any provision thereof) not later 
than June 9, 1978. 


ll. ITS implementation 


Following temporary approval of the Plan, the ITS 
participants began phased implementation of the ITS 
in accordance with the Plan. On April 17, 1978, the 
NYSE and Phix were linked, and intermarket trading 
commenced in eleven multiply-traded issues (although 
quotation information available on the floors of the two 
exchanges in those securities did not include size). On 
May 22, 1978, the system was expanded to include a 
total of twenty-five issues and quotation information 
available on the NYSE and Phix was augmented to in- 
clude size. The PSE became a participant on June 26, 
1978, the BSE on July 10, 1978, the MSE on July 24, 
1978,3 and the Amex on August 7, 1978. Additional 
groups of twenty-five securities were added to the sys- 
tem on July 6, July 19, and August 2, 1978, and an 
additional six securities were added on August 7, 1978, 
bringing the total number of securities currently traded 
in the system to 106. Additional issues are proposed to 
be added (in groups of twenty-five) on a periodic basis. 


The participants have generally expressed satisfaction 
with the operation of the ITS thus far although some 
problems have been experienced. For example, some 
commitments to trade sent through the system have 
been cancelled or returned unexecuted because the 
specialist in the receiving exchange has not been able 





2 Securities Exchange Act Release No. 14661 (April 14, 
1978) 43 FR 17419 (“ITS Order’). Subsequently, the 
Midwest Stock Exchange announced its intention to 
participate in the Plan. 


3 The Plan was amended as of April 25, 1978, to include 
the MSE. 
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to enter the acceptance codes in a timely manner.¢ In 
addition, those regional exchanges using automatic 
quotation generation equipment have experienced mal- 
functions in that equipment resulting in disruption of 
ITS service. 


lll. Self-Regulatory Organization Rule Changes 


At the time the Commission approved ITS Plan on a 
temporary basis, not all of the participating market 
centers had filed rule changes necessary to implement 
ITS Plan. In the ITS Order the Commission noted that: 


the participants have filed, or have agreed to 
file, certain rule changes to implement the 
Plan... . The Commission expects each of 
the participants . . . which has not already 
done so to file those rule changes promptly 
so that consideration of those changes can 
proceed concurrently with the Commis- 
sion’s further evaluation of the Plan itself.© 


The Commission did, however, permit those self- 
regulatory organizations which did file rule changes to 
implement those changes upon commencement of 
their participation in the ITS. In this regard, the 
Commission stated that: 


[notwithstanding the incomplete posture of 
self-regulatory organization . . . rule filings 
in connection with the Plan, the 
Commission intends [its] temporary order 
to constitute interim approval of the Plan in 
all aspects (including the proposed conduct 
of the participants and their respective 
members in conformity with the Plan’s pro- 
visions concerning the routing and honoring 
of commitments to trade through the 
system, pre-opening conduct, clearance 
and settlement of transactions, and similar 
matters). 





4 The ITS automatically cancels any commitment to 
trade sent through the system which is not accepted 
within certain time parameters. 


5 On a number of occasions, the Securities Industry 
Automation Corporation (“‘SIAC’’), the facilities 
manager for the ITS, has terminated service to these 
regional exchanges to “purge” the system of erroneous 
quotation information generated by this equipment. 


6 ITS Order, supra note 2, at 2, n. 3, 43 FR 17420. 
7 Wd. 
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To date, proposed rule changes have been filed by the 
Amex, BSE, NYSE, PSE and Phix and have been 
published for comment.% The Commission has 
received no comments regarding any of these filings 
and, simultaneously with the issuance of this order, it 
is approving those rule changes with respect to which 
the comment period has expired (the NYSE, Phix and 
PSE). With respect to those rule filings which have 
been published and not yet approved and proposed rule 
changes filed by the MSE which must be refiled due to 
certain technical deficiencies, the Commission wishes 
to note that, notwithstanding the incomplete nature of 
these filings the Commission intends this temporary 
order to constitute interim approval of the Plan in all 
aspects (including the proposed conduct of the partici- 
pants and their members in accordance with the Plan). 


IV. Discussion 


In determining to grant temporary approval of the Plan 
pending solicitation of public comment, the 
Commission noted that it believed that the ITS might 
“provide the basis for an appropriate market linkage 
facility in a national market system,”% and that 
“prompt implementation of an intermarket linkage 
system is essential to the Commission’s program to 
facilitate the development of a national market 
system.”? The Commission also stated that: 





8 See File No. SR-NYSE-78-17, published in Securities 
Exchange Act Release No. 14701 (April 24, 1978), 43 
FR 18376; File No. SR-PhIx-78-5, published in 
Securities Exchange Act Release No. 14744 (April 28, 
1978), 43 FR 21765; File No. SR-BSE-78-3, published in 
Securities Exchange Act Release No. 14961 (July 14, 
1978), 43 FR 31483; File No. SR-PSE-78-10, published 
in Securities Exchange Act Release No. 4915 (June 30, 
1978), 43 FR 29388; File No. SR-Amex-78-14, 
published in Securities Exchange Act Release No. 
14959 (July 14, 1978), 43 FR 31478. 


9 id. at 8. 


10 ig. at 8. See Securities Exchange Act Release No. 
14416 (January 26, 1978) 43 FR 4354 (the “Market 
Structure Statement”), in which the Commission set 
forth “those steps which it believes must be taken over 
the next year to facilitate development of the kind of 
national market system envisioned by the Congress 
and mandated by the 1975 Amendments.” Market 
Structure Statement at 26, 43 FR 4358. Among the 
steps called for by the Commission in the Market 
Structure Statement was: 





During [the 120 day temporary approval 
period], the Commission expects to monitor 
the implementation of the ITS by the partici- 
pants, including the use made of the system 
by members of the participating exchanges. 
At the conclusion of the 120 day period, the 
Commission intends to determine, on the 
basis of the experience of the participants 
during the period and on the basis of public 
comment on the Plan and related issues, 
whether to issue an order authorizing the 
participants to act jointly in implementing 
the Plan on a permanent basis. 


To date there have been no written comments received 
regarding the provisions of the Plan or the technical 
operation of the ITS.12 In addition, because until 
recent weeks only a few market centers have been 
participating in the ITS, there is no data which would 
indicate the full impact of the system, and the extent of 
its use, once it has been fully implemented. Moreover, 
because of the significance of the relationship of 
market linkage systems to other national market 
system facilities, on June 12, 1978, the Commission 
requested each of the ITS participants, the National 
Association of Securities Dealers, Inc. and the 
Cincinnati Stock Exchange to comment on certain 
issues relating to the development of order routing and 
market linkage systems, and also _ solicited public 
comment on these questions. To date, the 
Commission has only received five responses to that 
request. In light of these circumstances, the 





The prompt development of comprehensive 
market linkage and order routing systems to 
permit the efficient transmission of orders 
(i) among the various markets for qualified 
securities, whether on an exchange or over- 
the-counter ... (ii) and from brokers and 
dealers to all [such] markets. 


Id. at 28, 43 FR 4358. 


11 ITS Order supra note 2 at 9, 43 FR 17422. 


12 There have, however, been comments submitted by 
various self-regulatory organizations in response to the 
Market Structure Statement indicating that the ITS is 


an appropriate market linkage system which is 
responsive to the Commission’s request that such a 
system be implemented. See note 11 supra. 


13 Securities Exchange Act Release No. 14885 (June 
23, 1978). 


Commission has determined to extend authority to the 
participants to continue implementation and operation 
of ITS for an additional twelve months to afford an 
opportunity to collect statistical data relative to the use 
and operation of the ITS, to analyze the impact of full 
operation of the system, and to provide additional time 
for interested persons to submit commentary regarding 
the operation or impact of the system. 


NOTICE IS HEREBY GIVEN that any interested person 
may submit written views, data and arguments with 
respect to the Plan (or any provision thereof) not later 
than June 1, 1979. Persons wishing to make such sub- 
missions should file six copies thereof with George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, Room 892, 500 North Capitol Street, 
Washington, D.C. 20549. All submissions should refer 
to File No. 4-208 and will be available for public 
inspection at the Commission’s Public Reference 
Room, Room 6101, 1100 L Street, N.W., Washington, 
D.C. 


IT IS HEREBY ORDERED, pursuant to Section 
11A(a)(3)(B) of the Act, that the self-regulatory organi- 
zations named above (and any other self-regulatory 
organization which agrees to be a participant in the 
Plan) are authorized, for twelve months from the date 
of this order, to act jointly in planning, developing, 
operating or regulating the ITS in accordance with the 
terms of the Plan, as amended. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15059/August 11, 1978 


In the Matter of 


Request for Exemption from Market Identification 
Requirements of Rule 17a-15 


CONSOLIDATED TAPE ASSOCIATION 


SECURITIES INDUSTRY AUTOMATION CORPORA- 
TION 


ORDER GRANTING TEMPORARY EXEMPTIONS 
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Notice is hereby given that the Securities and 
Exchange Commission has extended temporary 
exemptions from Rule 17a-15 under the Securities 
Exchange Act of 1934 (the “Act”) (and any plan 
declared effective by the Commission pursuant to that 
Rule) granted to the Consolidated Tape Association 
(“CTA”) and Securities Industry Automation Corpor- 
ation (“SIAC”), insofar as that Rule or plan requires 
that last sale reports disseminated by means of moving 
ticker displays be accompanied by a market identifier 
indicating the market of execution. 


1. Background 


Rule 17a-15 under the Act requires that last sale reports 
of transactions reported pursuant to that Rule be 
accompanied by an identifier indicating the market of 
execution. Paragraph (b) of Rule 17a-15 provides that: 


[e]lach composite tape or interrogation 
system, in displaying last sale reports, shall 
identify the marketplace where each trans- 
action was executed. ! 


In addition, the joint industry plan governing the 
consolidated transaction reporting system (the 
“consolidated system’’) filed with and declared 
effective by the Commission pursuant to Rule 17a-15 
(the “Joint Industry Plan”) contains a similar require- 
ment.2 


On March 9, 1978, the New York Stock Exchange, Inc. 
(“NYSE”), American Stock Exchange, Inc. (“Amex”), 
Boston Stock Exchange, Inc. (“BSE”), Pacific Stock 
Exchange, Inc. (““PSE”’’) and Philadelphia Stock 
Exchange, Inc. (‘“PhIx’’) (collectively, the “filing 
exchanges”) filed jointly with the Commission a “Plan 
for the Purpose of Creating and Operating an Inter- 
market Communications Linkage” (the “ITS Plan”).3 
The ITS Plan contemplates the implementation of an 
Intermarket Trading System (“ITS”) linking the partici- 
pating exchanges (“participants”) and providing facili- 
ties and procedures for (i) rapid and efficient routing of 
orders and administrative messages between and 





1 The Rule defines the term “composite tape” to mean 
a “moving, real-time last sale reporting system”. 


2 See Joint Industry Plan, Section V(e). 


3A complete copy of the ITS Plan is available for public 
inspection at the Commission’s Public Reference 
Room, Room 6101, 1100 L Street, N.W., Washington, 
D.C. See File No. 4-208. 
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among the participants, and (ii) participation, under 
certain conditions, by members of all participating 
members in opening transactions in those markets. 


In connection with implementation of the ITS Plan, the 
filing exchanges requested certain regulatory actions 
by the Commission. First, the filing exchange 
requested that the Commission approve the ITS Plan 
and “issue an order pursuant to Section 11A(a)(3)(B) of 
the . . . Act evidencing such approval.” Second, the 
filing exchanges requested that the Commission either 
amend Rule 17a-15 under the Act or issue an exemptive 
order pursuant to paragraph (h) of that Rule, to permit 
the deletion of market identifiers from moving ticker 
displays for all transactions effected in any market 
center which was scheduled to participate, or was 
participating, in the ITS (including transactions not 
effected through, and securities not then traded in, 
that system).6 


In response to this request, on April 14, 1978, simul- 
taneously with its temporary approval of the ITS,” the 
Commission issued temporary, conditional exemp- 
tions to the CTA and SIAC from the market identifier 
requirements of Rule 17a-15 insofar as such 
requirements apply to moving ticker displays.8 The 
temporary exemptions were granted for a period of 120 
days or until the Commission took final action with 
respect to the ITS Plan, whichever occurred first. The 
Commission at that time also requested interested 
persons to submit written views, data and arguments 
with respect to these exemptions. 





4 The ITS also contemplates the display of composite 
quotation information on the floor of each of the 
participating exchanges (at the designated trading 
post) so that members of each participating exchange 
will be able to determine readily the best bid and offer 
for a particular security available from any participant. 


5 See Securities Exchange Act Release No. 14661 
(April 14, 1978) 43 FR 17419 (“ITS Order”). 


6 On April 5, 1978, the CTA filed with the Commission 
an amendment to the Joint Industry Plan which, in 
part, would have provided for the deletion of market 
identifiers for ticker display purposes of all ITS partici- 
pants with respect to transactions occuring in their 
market centers. 


7 See ITS Order, supra note 5. 


8 Securities Exchange Act Release No. 14662 (April 14, 
1978, (the “Exemptive Order”) 43 FR 17422. 





In granting the temporary exemptions, the Commis- 
sion noted that, in its view, although last sale infor- 
mation as to individual market centers is valuable to 
brokers and investors, the most important sources of 
this information for such persons are not moving ticker 
displays but rather vendor interrogation devices, news- 
papers and various trade periodicals (e.g., the Fitch 
Sheets). 


Since the proposed deletion of market 
identifiers would not involve deleting this 
information from the high speed data trans- 
mission line used to provide last sale data 
for these other sources, the Commission 
believes that no significant deprivation of 
market information would occur if moving 
tickers were permitted to display last sale 
reports without any market identification. 


In addition, the Commission cited two beneficial 
results which might flow from removal of market 
identifiers from moving ticker display. First, deletion 
of market identifiers would eliminate reporting dispari- 
ties between the “primary” exchange markets and other 
market centers; 'Y second, removal would reduce the 
number of characters printed on moving ticker dis- 
plays, thereby reducing tape displays. 


Therefore the Commission determined that it was not 
necessary in the public interest or for the protection of 
investors that, during the limited period the ITS was 
authorized to operate, last sale reports in securities 
eligible for reporting in the consolidated system be 
accompanied by market identifiers when disseminated 
on moving ticker displays. 


However, the Commission also noted that removal of 
market identifiers for less than all market centers 
reporting transactions in the consolidated system 
would be discriminatory and anti-competitive as to 
those market centers whose transactions would con- 
tinue to be reported with an identifier. Accordingly, 
although the Commission granted the requested relief, 
that relief was conditioned on the prompt removal, as 
soon as technically feasible, of such identifiers on 





9 id. at 5, 43 FR 17423. 


10 For markets other than the NYSE and Amex, the 
identification consisted of an ampersand followed by a 
single alphabetic character identifying the market of 
execution. Transactions occurring on the NYSE or the 
Amex were identified by the absence of any market 
identifier. See Joint Industry Plan, Section VIII(f). 


moving ticker displays for all transactions as to which 
last sale information is reported in the consolidated 
system, regardless of the market of execution. 


On April 17, 1978, the ITS began operations, linking the 
NYSE and Phix in eleven multiply-traded issues and 
permitting display of quotations, without size, in those 
securities. Simultaneously CTA and SIAC deleted 
market identifiers from all moving ticker displays with 
respect to transactions effected on all market centers 
having agreed to participate in the ITS, (the BSE, 
MSE,'1 PSE and Phix). One week later, on April 24, 
1978, the CTA and SIAC removed market identifiers 
from moving ticker displays with respect to all 
remaining market centers reporting transactions 
through the consolidated system (the Cincinnati Stock 
Exchange, the National Association of Securities 
Dealers and Institutional Network Corporation). The 
participants to the ITS and CTA have also filed amend- 
ments to the ITS Plan and Joint Industry Plan, respec- 
tively, requiring deletion of all market identifiers from 
moving ticker displays so long as the ITS Plan is in 
effect. 


The Commission has received some limited comment 
regarding the temporary exemption from Rule 17a-15. 
These commentators have generally opposed the 
deletion of market identifiers from moving ticker dis- 
plays because removal no longer permits identification 
of trades which are “out of sequence.” Although the 
Commission remains interested in receiving and 
considering these views, in light of the limited 
commentary received to date, the Commission has 
determined to extend the conditional exemptions for 
an additional period of time in order to provide other 
interested persons time to submit their views. 


Moreover, the Commission intends to publish a release 
in the near future proposing comprehensive amend- 
ments to Rule 17a-15 and anew Commission rule regu- 
lating the manner in which vendors display last sale 
data. As a part of that proposal, the Commission 
intends to propose amendments to Rule 17a-15 which 
would require deletion of market identifiers from 
moving ticker displays. It therefore appears appropriate 
to continue the exemptions granted to the CTA and 
SIAC pending the outcome of this rulemaking pro- 
ceeding. 


IT IS HEREBY ORDERED, pursuant to paragraph (h) of 
Rule 17a-15, that exemptions from the market identifi- 
cation requirements of the Rule and the Joint Industry 





11 The MSE announced its intention to participate in 
ITS on April 14, 1978. 
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Plan granted to CTA and SIAC on April 14, 1978, be 
extended for a period of one year from the date of this 
order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15060/August 11, 1978 


In the Matter of 
PHILADELPHIA STOCK EXCHANGE, INC. 
(SR-Phix-78-5) 


ORDER APPROVING PROPOSED RULE CHANGE 


On April 2, 1978, the Philadelphia Stock Exchange, Inc. 
(“Phix”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of proposed rule changes (supple- 
mented by Amendments No. 1 and 2, filed on April 26 
and May 1, 1978, respectively) which make necessary 
modifications to the Phix’s rules for the implemen- 
tation and operation of an Intermarket Trading System. 


Notice of the proposed rule changes together with the 
terms of substance of the proposed rule changes was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-14744, May 
10, 1978) and by publication in the Federal Register (43 
FR 21765, May 19, 1978). All written statements with 
respect to the proposed rule changes which were filed 
with the Commission and all written communications 
relating to the proposed rule changes between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made avail- 
able to the public at the Commission’s Public Refer- 
ence Room. 


The Commission finds that the proposed rule changes 
are consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the require- 
ments of Sections 6 and 11A, and the rules and regu- 
lations thereunder. 
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IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule changes be,.and they hereby are, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15061/August 11, 1978 


In the Matter of 
PACIFIC STOCK EXCHANGE, INCORPORATED 
(SR-PSE-78-10) 


ORDER APPROVING PROPOSED RULE CHANGE 


On May 30, 1978, the Pacific Stock Exchange, Incor- 
porated (“PSE”) filed with the Commission, pursuant 
to Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of proposed rule changes which 
make necessary modifications to the PSE’s rules for 
the implementation and operation of an Intermarket 
Trading System. 


Notice of the proposed rule changes together with the 
terms of substance of the proposed rule changes was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 34-14915, June 30, 
1978) and by publication in the Federal Register (43 FR 
29388, July 7, 1978). All written statements with 
respect to the proposed rule changes which were filed 
with the Commission and all written communications 
relating to the proposed rule changes between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made avail- 
able to the public at the Commission’s Public Refer- 
ence Room. 


The Commission finds that the proposed rule changes 
are consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the require- 
ments of Sections 6 and 11A, and the rules and regu- 
lations thereunder. 





IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule changes be, and they hereby are, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15062/August 11, 1978 


In the Matter of 
NEW YORK STOCK EXCHANGE, INC. 
(SR-NYSE-78-17) 


ORDER APPROVING PROPOSED RULE CHANGES 


On March 23, 1978, the New York Stock Exchange, Inc. 
(“NYSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of proposed rule changes which 
make necessary modifications to the NYSE’s consti- 
tution and rules for the implementation and operation 
of an Intermarket Trading System. 


Notice of the proposed rule changes together with the 
terms of substance of the proposed rule changes was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 34-14701, April 24, 
1978) and by publication in the Federal Register (43 FR 
18376, April 28, 1978). All written statements with 
respect to the proposed rule changes which were filed 
with the Commission and all written communications 
relating to the proposed rule changes between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made avail- 
able to the public at the Commission’s Public 
Reference Room. 


The Commission finds that the proposed rule changes 
are consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the require- 
ments of Sections 6 and 11A, and the rules and regu- 
lations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 


19(b)(2) of the Act, that the above-mentioned proposed 
rule changes be, and they hereby are, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15063/August 14, 1978 


File No. SR-CBOE-78-24 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on August 3, 1978, a proposed 
rule change under Rule 19b-4 to amend its disciplinary 
rules. The proposed changes would: (1) make explicit 
the obligation of ali CBOE members and associated 
persons to cooperate in Exchange investigations 
involving possible rule violations; (2) codify the right of 
all CBOE members to be represented by counsel during 
an Exchange investigation; (3) provide that the 
Exchange staff submit reports to the Business 
Conduct Committee only with respect to investigations 
where the staff finds reasonable grounds to believe a 
violation has been committed; (4) require that the 
Board of Directors, as well as the subject of the investi- 
gation and the complainants, if any, be notified when 
the Business Conduct Committee, upon consideration 
of a staff report, determines not to initiate charges; (5) 
require parties to an investigation to exchange docu- 
ments and witness lists well in advance of the hearing 
date and to attempt to arrive at agreement on uncontro- 
verted issues in advance of the hearing; (6) provide the 
Business Conduct Committee with the authority to call 
for the production of witnesses and evidence; (7) make 
explicit that the Board of Directors, upon review of 
Business Conduct Committee decisions, may increase 
the sanctions; and (8) provide that sanctions imposed 
by the Business Conduct Committee will become 
effective upon completion of the Exchange review pro- 
cess, notwithstanding further appeal to the 
Commission. 


Publication of the submission is expected to be made 
in the Federal Register during the week of August 14, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or insti- 
tute proceedings to determine whether the proposed 
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rule change should be disapproved, interested persons 
are invited to submit written data, views, and argu- 
ments concerning the submission within 21 days from 
the date of publication in the Federa/ Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-78-24. 


Copies of the submission and all subsequent amend- 
ments, and copies of all written statements with 
respect to the proposed rule change which are filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of Section 552 of Title 5, United States 
Code, will be available for inspection and copying at 
the Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
and of any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned self- 
regulatory organization. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15064/August 15, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5953/August 15, 1978 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15065/August 15, 1978 


Orders have been issued granting the applications to 
strike the specified securities of the following issuers 
from listing and registration on the Pacific Stock 
Exchange, Inc.: SHOWBOAT INCORPORATED—Com- 
mon Stock, $1.00 Par Value; UNITED INDUSTRIAL 
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CORPORATION—Common Stock, $1.00 Par Value and 
$8.50 Convertible Preferred Stock, Series A. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15066/August 15, 1978 


In the Matter of 


DAVID ALAN PARKER 
4544 Russell Street 
Salt Lake City, Utah 


ORDER INSTITUTING PROCEEDINGS AND IMPOSING 
REMEDIAL SANCTIONS 


Based on the entry on August 4, 1978 of a Final Judg- 
ment of Permanent Injunction by the United States 
District Court for the Southern District of Ohio against 
David Alan Parker (‘Parker’), one of the defendants in 
the Commission’s action entitled SEC v. Five Star Coal 
Company, et al., Civil Action No. C-2-77-832, the 
Commission institutes these proceedings pursuant to 
Section 15(b) of the Securities Exchange Act of 1934 
(“Exchange Act”). 


Parker has submitted an offer of settlement in connec- 
tion with these proceedings which the Commission, 
upon the recommendation of its staff, has determined 
to accept. 


Under the terms of the offer of settlement, Parker 
agrees that the Commission by Order shall impose the 
following limitations on his activities as a broker or 
dealer: 


(a) a prohibition against entering quo- 
tations for any securities in the “pink” 
sheets of the National Quotation 
Bureau, Inc., or any other quotation 
medium, either by himself or any 
broker-dealer that he is associated 
with, for a period of sixty days 
following the date of entry of this 
order; 


a prohibition against engaging or 
participating, either by himself or by a 





broker-dealer that he is associated 
with, in any underwriting of securities 
offered to the public pursuant to Regu- 
lation A of the Securities Act of 1933, 
for a period of ninety days following 
the date of entry of this order; pro- 
vided, however, pursuant to Rule 252(f) 
of Regulation A, that after such period 
of ninety days, without applying to 
the Commission for relief under Rule 
252(f), the exemption shall not be un- 
available by virtue of Rule 252(d)(2) and 
(3) of Regulation A with respect to the 
securities of any issuer which are 
underwritten by Parker or any under- 
writer with whom Parker is associated 
as a partner, director or officer, 
because of the entry of the Judgment 
and the issuance of this Order against 
Parker. 


The Commission hereby finds that on August 4, 1978, 
the United States District Court for the Southern 
District of Ohio, Eastern Division, permanently 
enjoined Parker from violating Sections 17(a) of the 
Securities Act and 10(b) of the Exchange Act and Rule 
10b-5 thereunder. In view of the foregoing, it is in the 
public interest to impose the sanctions specified in the 
offer of settlement. 


IV 


Accordingly, IT 1S ORDERED that Parker, or any 
broker-dealer that he is associated with, is prohibited 
from 


(a) making any entry with respect to any 
security in the National Daily Quo- 
tation Service of the National Quo- 
tation Bureau, Inc., or any other quo- 
tation medium, for a period of sixty 
days following the date of entry of this 
order; 


purchasing from an issuer with a view 
to, or offering or selling for an issuer in 
connection with, the distribution of 
any security exempted from regis- 
tration under the Securities Act of 1933 
by virtue of Regulation A (Rules 251 
through 262 of that Act), or partici- 
pating or having a direct participation 
in any such undertaking, or partici- 


pating or having a participation in the 
direct or indirect underwriting of any 
such undertaking, for a period of 
ninety days following the date of entry 
of this order, provided, however, 
pursuant to Rule 252(f) of Regulation 
A, that after such period of ninety 
days, without further application to the 
Commission for relief under Section 
252(f), the exemption shall not be un- 
available by virtue of Rule 252(d)(2) and 
(3) of Regulation A with respect to the 
securities of any issuer which are 
underwritten by Parker or any under- 
writer with whom Parker is associated 
as a partner, director or officer, 
because of the entry of the Judgment 
and the issuance of this Order against 
Parker. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15067 /August 16, 1978 


File No. SR-NASD-78-9 


NOTICE OF FILING AND EFFECTIVENESS OF PRO- 
POSED RULE CHANGE BY THE NATIONAL ASSOCI- 
ATION OF SECURITIES DEALERS, INCORPORATED 


The National Association of Securities Dealers, Inc. 
(“NASD”) submitted on July 25, 1978, a proposed rule 
change under Rule 19b-4 to increase the variable por- 
tion of its annual membership assessment from 0.17% 
to 0.19% of gross income derived from transactions in 
municipal securities and from 0.21% to 0.23% of gross 
income derived from other over-the-counter trans- 
actions in securities. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (the “Act”). At any time within 
sixty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Act. 
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Publication of the submission is expected to be made 
in the Federal Register during the week of August 21, 
1978. In order to assist the Commission to determine 
whether to summarily abrogate the proposed rule 
change pursuant to the provisions of Section 
19(b)(3)(C) of the Act and require that the proposed 
rule change be refiled in accordance with the 
provisions of Section 19(b)(3)(C) of the Act and require 
that the proposed rule change be refiled in accordance 
with the provisions of Section 19(b)(1) of the 
Act, and reviewed in accordance with Section 19(b)(2) 
of the Act, interested persons are invited to submit 
written data, views and arguments concerning the sub- 
mission within 20 days from the date of publication in 
the Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. SR- 
NASD-78-9. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15068/August 16, 1978 


ANNUAL REPORT FORM 
AGENCY: Securities and Exchange Commission. 
ACTION: Advance notice of proposed rulemaking. 


SUMMARY: The Commission is requesting com- 
ments on Part | of the present annual report form 
required to be filed by. most publicly owned 
companies, Form 10-K, and on the substantially 
revised annual report format recommended by the 
Advisory Committee on Corporate Disclosure (“Com- 
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mittee”). In addition to requesting general comments, 
the Commission is requesting commentators to focus 
on certain specified areas. The Commission intends to 
consider these comments in connection with possibly 
proposing amendments to Form 10-K in the future. 


DATE: Comments must be received on or before 
December 15, 1978. 


ADDRESS: All communications on the matters dis- 
cussed in this release should be submitted in triplicate 
to George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Comments should refer to 
File No. S7-750 and will be available for public inspec- 
tion. 


FOR FURTHER INFORMATION CONTACT: William 
H. Carter (202/376-8090) or Mauri L. Osheroff 
(202/376-2379), Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced that it is 
considering the recommendation in Chapter XV of the 
Report of the Advisory Committee on Corporate Dis- 
closure (“Committee Report”)! that Form 10-K be 
amended to eliminate what are in the Committee’s view 
unnecessary requirements, add new requirements, and 
present the information in a more effective format. 
Form 10-K is the annual report which public companies 
are required to file with the Commission pursuant to 
Sections 13 or 15(d) of the Securities Exchange Act of 
1934 (“Exchange Act”). The Commission is not at this 
time proposing any amendments to Form 10-K, but 
rather wishes to elicit comments to assist the develop- 
ment of possible future rulemaking proposals.2 


Background 


Chapter XV of the Committee Report makes two 
recommendations concerning reporting requirements 





1Report of the Advisory Committee on Corporate Dis- 
closure to the Securities and Exchange Commission, 
Committee Print 95-29, House Committee on Interstate 
and Foreign Commerce, 95th Cong., 1st sess., Novem- 
ber 3, 1977. 


2See Section 9, “Reporting Requirements Under the 
Exchange Act,” of Securities Act of 1933 Release No. 
5906 (February 15, 1978), “Preliminary Response of the 
Commission to the Recommendations of the Advisory 
Committee on Corporate Disclosure.” 





under the Exchange Act. The first, that registrants be 
encouraged to use their annual and quarterly reports to 
shareholders as filing documents in lieu of preparing 
separate Forms 10-K and 10-Q, was implemented by 
Guide 4 of the Guides for Preparation and Filing of 
Reports and Registration Statements under the 
Securities Exchange Act of 1934 (“Exchange Act 
Guides”), announced in Exchange Act Release No. 
13639 (June 17, 1977) (42 FR 31780). The second, that 
Form 10-K be reorganized and the disclosure require- 
ments be rewritten in a way that will minimize dupli- 
cation and boilerplate language, is the subject matter 
of this release. After the receipt and review of 
comments, the Commission will consider what 
amendments to Form 10-K are appropriate, and those 
will be proposed in a later release. 


Part | of the present Form 10-K and Parts |, II and Ill of 
the revised Form 10-K recommended by the Committee 
are printed at the end of this release. The Commission 
wishes to elicit comments on Part | of the present Form 
10-K and on the Committee’s Form 10-K, as well as 
other suggestions for improving the quality of Form 
10-K disclosure or reducing the reporting burden on 
publicly held companies which are consistent with the 
protection of investors. The Commission is not 
seeking comments at this time on Part Il of the present 
Form 10-K or on the requirements as to financial state- 
ments for that form. (See section of this release 
entitled “Part I! and Financial Statements of Form 
10-K.”) The Commission also is not seeking comments 
at this time on the corresponding parts of the Com- 
mittee’s suggested Form 10-K, Parts IV and V. 


Special Factors to be Considered 


Form 10-K serves a number of different purposes in 
addition to satisfying the annual reporting require- 
ments under the Exchange Act. For example, it may be 
included in or integrated with annual reports to share- 
holders (as encouraged by Guide 4 of the Exchange Act 
Guides). Also, since it contains information substan- 
tially equivalent to that in a registration statement on 
Form S-1, it may be incorporated by reference into 
Securities Act registration statements on Form S-16. In 
particular, the use of Form S-16 has recently been 
expanded in order that the form will be available for 
many primary offerings, in part because of reliance on 
the information available in Form 10-K reports.3 
Accordingly, the suitability of the Committee’s Form 
10-K for these diverse uses will be considered carefully 
by the Commission. 





3See Securities Act Release No. 5923 (April 11, 1978) 
(43 FR 16672). 


As the Committee notes in the draft of its Form 10-K, 
not all of the instructions to items are included and it is 
contemplated that a number of existing instructions 
would be carried over into the new Form 10-K. In 
particular, attention is directed to the fact that Item 5 of 
the Committee’s Form 10-K, “Pending Legal Pro- 
ceedings,” unlike Item 5 of the existing Form 10-K or 
Item 5 of Regulation S-K, does not specifically require 
any disclosure of administrative or judicial proceed- 
ings relating to environmental matters. it is possible 
that an instruction similar to Instruction 4 to Item 5 of 
the existing Form 10-K, which calls for such disclosure 
even if not otherwise considered “material,” would be 
added to this item if the Committee’s Form 10-K is pro- 
posed to be adopted. 


Significant Differences Between the Two Versions of 
Form 10-K 


One of the significant differences between the Com- 
mittee’s Form 10-K and the present Form 10-K is 
format. The Committee Report states that the re- 
organized Form 10-K should contain five parts: (I) a 
fact sheet consisting principally of capsule financial 
data and a brief description of the registrant’s busi- 
ness; (Il) background information about special risks 
or uncertainties and special or distinctive features of 
the registrant’s operations or industry; (Ill) an analysis 
of the financial statements and forward-looking 
information; (IV) information currently found in Part Il 
of the present Form 10-K which may be omitted if a 
proxy statement has been or will be filed (including 
details about management’s security holdings and 
remuneration);4 and (V) the audited financial state- 
ments. The Committee did not recommend any 
specific changes in Parts IV and V, but rather indicated 
that these parts would be substantially the same as the 
equivalent sections of the present Form 10-K. 
Accordingly, the Commission is not seeking 
comments on Parts IV and V at this time. The Com- 
mittee Report indicates that the purposes of this 
format change are to shorten the Form 10-K, group 
data so that the user can turn directly to the infor- 
mation which interests him, and delete unnecessary 
verbiage and boilerplate. 





4in commenting on these proposals, assume that Part 
IV of the Advisory Committee’s Form 10-K, like Part Il 
of the present Form 10-K, may be omitted from the 
materials filed with the Commission 90 days after the 
close of the fiscal year, provided the registrant files a 
definitive proxy or information statement within 120 
days after the close of the fiscal year. 
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The second significant difference from the present 
Form 10-K is the approach taken in Items 7 and 8 (Part 
ll) of the Committee’s Form which call for a description 
of risks and other characteristics of the registrant’s 
business. Unlike Item 1 of the present Form 10-K, 
which requires a description of certain enumerated 
aspects of the registrant’s business, part Il of the Com- 
mittee’s Form 10-K gives management more discretion 
in deciding what factors may have a material impact on 
the business and shouid be discussed. It is believed 
that since management is in the best position to 
assess its company and to formulate an accurate 
reflection of the company’s operations, this dis- 
cretionary approach would result in more meaningful 
disclosure than the mechanical boilerplate which is 
frequently used. 


Another significant difference is that the Committee’s 
Form 10-K encourages the disclosure of forward- 
looking information. See Instructions 3 and 4 to Item 9 
(Part Ill of the Committee’s Form 10-K).° 


In addition, it should be noted that Item 9 of the Com- 
mittee’s Form 10-K, “Management Analysis of the 
Financial Statements and Forward-Looking _Infor- 
mation,” is a revised version of “Management Dis- 
cussion and Analysis of the Summary of Operations,” 
which is not found in the present Form 10-K but rather 
is provided for by Guide 1 of the Exchange Act Guides. 
This requirement is also applicable to Securities Act 
filings, as provided for by Guide 22 of the Guides for 
Preparation and Filing of Registration Statements 
under the Securities Act of 1933 (“Securities Act 
Guides”) .6 Thus, any revisions to the management 
analysis provision would be applicable not only to 
Form 10-K but also to other Securities Act and 
Exchange Act disclosure documents. This would be 
accomplished by adoption of an additional Regulation 
S-K item or by amendments to Guides 1 and 22, rather 
than by adoption of a new item requirement for Form 
10-K only. 


It should be noted that Item 1(b) of the Committee’s 
Form 10-K requires the presentation of operating 
Statistics called for by appropriate Industry Guides. At 
this time, the following disclosure guides applicable to 





Sin this connection, the Commission will consider pro- 
posing later this year guidelines as to the use of pro- 
jections, as well as a possible safe harbor rule. See 
Section 4, “Soft Information,” of Securities Act 
Release No. 5906 (February 15, 1978). 


8See Securities Act Release No. 5520 (August 14, 1974) 
(39 FR 31894). 
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particular industries are in the Securities Act Guides: 
Guide 55, relating to interests in oil and gas programs; 
Guide 60, relating to interests in real estate limited 
partnerships; and Guide 61, relating to bank holding 
companies. It is anticipated that other Industry Guides 
will be adopted.” 


Recent Amendments Adopted by the Commission 


Three items of Part | of the present Form 10-K have 
recently been amended after extensive public 
comment. These are Items 1, 3 and 5 of the present 
Form 10-K, which are being replaced by, respectively, 
Items 1, 2 and 5 of Regulation S-K, the integrated dis- 
closure regulation adopted in Securities Act of 1933 
(“Securities Act”) Release No. 5893 (December 23, 
1977) (42 FR 65554).8 Accordingly, any comments 
proposing changes in these items or corresponding 
information in the Committee’s Form 10-K should be 
made in the context of the recent rulemaking actions 
relating to Regulation S-K, which are applicable to 





7See Section 3, “The Development of Industry Guide- 
lines,” of Securities Act Release No. 5906 (February 
15, 1978), which states that the Commission has begun 
to implement the Committee’s recommendation that 
disclosure guides for different industries be developed. 
Securities Act Release Nos. 5824 (April 28, 1977) (42 
FR 24069) and 5827 (May 19, 1977) (42 FR 27260) 
request assistance in the development of industry 
guides for Class | railroads and electric and gas 
utilities, respectively. 


8See the above-mentioned Securities Act Release No. 
5893 for the adoption of Items 1 and 2 of Regulation 
S-K, “Description of business” and “Description of 
property.” See Securities Act Release No. 5949 (July 
28, 1978) (43 FR 34402) for the adoption of Item 5 of 
Regulation S-K, “Legal Proceedings.” Securities Act 
Release No. 5949 also adopts several other Regulation 
S-K items which will replace various items in Part Il of 
the present Form 10-K. In particular, it should be noted 
that the disclosure concerning executive officers now 
required by Item 11 in Part | of the present Form 10-K 
will be combined with the disclosure concerning 
directors now required by Item 15 in Part Il of the 
present Form 10-K; this information is called for in Part 
ll, as described by Item 3 of Regulation S-K, “Directors 
and executive officers.” However, as indicated in 
Instruction 4 to Item 3(b) of Regulation S-K, a regis- 
trant relying on General Instruction H of Form 10-K will 
not be required to include information on executive 
officers in its proxy statement provided this infor- 
mation is furnished separately in Part | of Form 10-K. 





other Securities Act and Exchange Act disclosure 
documents in addition to Form 10-K. 


Part Il and Financial Statements of Form 10-K 


Part Il of the present Form 10-K and the Instructions as 
to Financial Statements (which are Parts IV and V of 
the Committee’s recommended Form 10-K) are not 
printed at the end of this release, nor are comments 
solicited at this time on these two areas of disclosure. 
Part Il of the present Form 10-K requires information 
concerning management and certain security holders, 
such as security and option holdings, remuneration, 
and interests in transactions involving the registrant. 
These items are designed to provide substantially the 
same disclosure as required in proxy or information 
statements filed pursuant to Regulation 14A or Regu- 
lation 14C, and may be omitted from the Form 10-K of a 
registrant which files such a proxy or information 
statement within 120 days after the close of the fiscal 
year. These items are crore | the subject of several 
pending rulemaking activities. 





9Exchange Act Release No. 13901 (August 29, 1977 (42 
FR 44860) published issues which have been 
considered at public hearings on the “Re-examination 
of Rules Relating to Shareholder Communications, 
Shareholder Participation in the Corporate Electoral 
Process and Corporate Governance Generally.” 
Securities Act Release No. 5758 (November 2, 1976) (41 
FR 49493) proposed for comment various amendments 
to Securities Act and Exchange Act forms and proxy 
schedules relating to the disclosure of management 
background, management remuneration, and legal pro- 
ceedings. Also see Securities Act Release Nos. 5856 
(August 18, 1977) (42 FR 43058) and 5904 (February 6, 
1978) (43 FR 6060), which set forth interpretations con- 
cerning management remuneration disclosure and 
requested comments to be used by the staff in con- 
sidering possible amendments to the rules relating to 
such disclosure. More recently, Securities Act Release 
No. 5949 (July 28, 1978) (43 FR 34402) adopted items of 
Regulation S-K which amend the disclosure required in 
Part Il of the present Form 10-K, and Securities Act 
Release No. 5950 (July 28, 1978) (43 FR 34415) pub- 
lished for comment proposed amendments to Item 4 of 
Regulation S-K, “Management Remuneration and 
Transactions.” In light of the extensive hearings, 
requests for comments, and rulemaking actions on 
these topics, it is unnecessary to request additional 
comments on part Il of the present Form 10-K (or Part 
IV of the Committee’s Form 10-K) at this time. 


Accordingly, any resulting changes in Schedule 14A 
will be reflected as appropriate in Form 10-K. 


No comments are solicited at this time concerning the 
financial statements and schedules. Chapter XVI of the 
Committee Report recommends that the Commission 
establish as a continuing goal the elimination of rules 
of general applicability which cause differences 
between financial statements prepared in accordance 
with Regulation S-X and those prepared in accordance 
with generally accepted accounting principles. 
Securities Act Release No. 5906 (February 15, 1978) 
states that in response to this recommendation, the 
Commission has directed the Office of the Chief 
Accountant to review current Regulation S-X require- 
ments with the goal of eliminating those requirements 
which duplicate or vary unnecessarily from accepted 
accounting principles. Since Regulation S-X estab- 
lishes requirements for the form and content of 
financial statements required in all Securities Act and 
Exchange Act filings, including Form 10-K, the content 
of financial statements included in Form 10-K reports 
may be revised as a result of such a project. 


Specific Inquiries 


The Commission specifically invites comments on the 
following subjects: 


1. Would the Committee’s proposed format be more 
useful to investors than that of the present Form 10-K? 
Is the data grouped in a manner which will be helpful to 
different types of investors? Would the separation of 
capsule factual information (Part 1) from more subjec- 
tive information (Parts Il and Ill) assist investors in 
evaluating the disclosure? Would the Committee’s pro- 
posed new format result in problems for companies? 


2. Would the discretionary approach shown in Part Il 
of the Committee’s Form 10-K be likely to result in a 
clearer understanding of the business and its risks 
than the corresponding Item 1 of the present Form 10-K 
(as modified by Item 1 of Regulation S-K)? Would the 
Committee’s approach result in more meaningful dis- 
closure about distinctive features of a business, and 
reduce boilerplate responses? Are there any other 
approaches which would encourage more meaningful 
disclosure for investors? 


3. Would the disclosure in the Committee’s Form 
10-K be appropriate for the various uses to which this 
Form may be put, such as partial or complete incor- 
poration by reference into registration statements on 
Form S-16? 


4. Would the disclosure required by the Committee’s 
Form 10-K encourage its inclusion in or integration 
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with annual reports to shareholders (see Guide 4 of the 
Exchange Act Guides)? 


5. Would the business segment disclosure required 
by Items 2, 4, 7, 8, and 9 of the Committee’s Form 10-K 
be in a format which is more helpful and understand- 
able to investors than that required by Item 1 of the 
present Form 10-K (as modified by Item 1 of Regulation 
S-K? 


6. Would the disclosure of the average weekly trading 
volume of the registrant’s securities required by Item 
3(a) of the Committee’s Form 10-K be useful to 
investors and for what purposes? 


7. Item 7 of the Committee’s Form 10-K, “Information 
Concerning Special Risks or Uncertainties,” would 
require disclosure of “risk factors,” which is now only 
required for Securities Act filings (Guide 6 of the 
Securities Act Guides). Would this information be 
appropriate in Form 10-K? 


8. Would Item 8 of the Committee’s Form 10-K be as 
comprehensive as the similar provisions of Item 1 of 
the present Form 10-K (as modified by Item 1 of Regu- 
lation S-K)? Should information concerning matters 
such as backlog, research activities, effects of environ- 
mental regulation, seasonality, or the number of 
employees be specifically requested, as it is in the 
present Form 10-K? 


9. Would Item 9 of the Committee’s Form 10-K, 
“Management Analysis of the Financial Statements 
and Forward-Looking Information,” result in more 
meaningful disclosure than that now required by Guide 
1 of the Exchange Act Guides? Would the deletion of 
the numeric significance tests (found in Guide 1) 
appropriately emphasize management’s responsibility 
to determine what is material? 


10. Would the disclosures requested on an optional 
basis pursuant to Instructions 3 and 4 to Item 9 of the 
Committee’s Form 10-K encourage the disclosure of 
management’s projections, plans and objectives? 
Would projections provided pursuant to this item be 
meaningful in the absence of express requirements 
that management’s assumptions be stated and that 
management’s past accuracy in making projections be 
disclosed?! 





10in this connection, attention is again directed to the 
fact that the Commission later this year will consider 
proposing guidelines as to projections, as well as a 
possible safe harbor rule; comments on specific and 
detailed proposals on this subject matter may be 
requested later. 
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11. Should the Statement of Income be placed with 
the other financial statements (in Part V of the Com- 
mittee’s Form 10-K) or in the front part of the Form 
10-K, as it is often placed now? Would the Committee’s 
approach of placing only capsule financial data (Item 1) 
in the front of the Form 10-K and not requiring a five- 
year Summary of Operations in Part | be an appropriate 
format? Would the Management Analysis of the 
Financial Statements (Item 9 of the Committee’s Form 
10-K) be easy to understand even if it were not placed 
next to the Statement of Income or Summary of 
Operations? 


12. The present Form 10-K requires that several items 
be disclosed which are not in the Committee’s Form 
10-K: Increases and Decreases in Outstanding 
Securities and Indebtedness (Item 6); Changes in 
Securities and Changes in Security for Registered 
Securities (Item 7); Defaults Upon Senior Securities 
(Item 8); Submission of Matters to a Vote of Security 
Holders (Item 10); and Indemnification of Directors and 
Officers (Item 12). Which, if any, of these should be 
retained, and if retained, in which part of the 
Commission’s Form 10-K should they be included? 


Other Matters 


In light of Section 23(a)(2) of the Exchange Act, the 
Commission specifically invites comments as to any 
competitive impact of any changes in the disclosure 
requirements. 


All interested persons are invited to submit their 
written views and comments on the foregoing areas 
and on any other issues which might affect the revision 
of Form 10-K. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





FORM 10-K RECOMMENDED BY THE ADVISORY 
COMMITTEE ON CORPORATE DISCLOSURE 


Note: Instructions only appear where necessary to 
explain modifications proposed and are not inclusive 
of all instructions in the revised form. A number of 
existing instructions wouid be carried over into the new 
form. 





PART I: FACT SHEET 


ITEM 1. CAPSULE FINANCIAL DATA 

(a) Present in comparative columnar form the follow- 
ing financial data for the registrant and its subsidiaries 
(if any) consolidated for each of the last five fiscal 
years of the’ registrant (or for the life of the registrant 
and its predecessors if less): Net sales; income from 
continuing operations; net income; working capital; 
cash flow; total assets; total indebtedness; and share- 
holders’ equity. 


(b) Present in tabular form for at least the two most 
recent fiscal years any operating statistics called for by 
appropriate Industry Guide(s). 


ITEM 2. PRODUCTS AND SERVICES 


Present a list of all business segments identifying 
principal classes of products and services within each 
segment. For each reportable industry and geographic 
segment state for the registrant’s last five fiscal years 
the approximate amount or percentage of (i) total sales 
and revenues, (ii) income (or loss) before income taxes 
and extraordinary items, and (iii) identifiable assets 
attributable to each industry segment. 


INSTRUCTION: . 


Definitions of ‘‘reportable business segments,” 
“principal classes of products and services,” “identifi- 
able assets” etc. would be included. The definitions 
set forth in Appendix A “Definitions and Guidelines for 
Compliance with Industry and Homogeneous Geo- 
graphic Segment Reporting Requirements” to the 
Commission’s Release on Segment Reporting 
(Securities Act Release No. 5826) would provide an 
appropriate reference. * 





*The proposals contained in Release No. 33-5826 were 
adopted in a modified form in Securities Act Release 
No. 5893 (December 23, 1977) 42 FR 65554. Under 
Release No. 33-5893, the revenue, profit and asset 
information relating to each of the registrant’s industry 
segments for which such information is presented in 
the financial statements is also required to be 
furnished in response to the Description of Business 
item of Form 10-K. Accordingly, the definitions set 
forth in Appendix A of Release No. 33-5826 were not 
expressly incorporated into the disclosure require- 
ments of Form 10-K and appropriate conforming modi- 
fications would be necessary to the above instruction. 


ITEM 3. MARKET FOR THE REGISTRANT’S 
SECURITIES 


(a) State the approximate number of holders of record 
as of the end of the period for which the report is filed 
and the number of shares outstanding of each class of 
equity securities of the registrant and the average 
weekly trading volume during the previous fiscal year. 


(b) Furnish the following information, as of the most 
recent practicable date, with respect to any person 
(including any “group” as that term is used in Section 
13(d)(3) of the Securities Exchange Act of 1934) who is 
known to the registrant to be the beneficial owner of 
more than five percent of any class of the registrant’s 
voting securities: (i) the title of class of securities 
owned, (ii) name of owner, (iii) the total number of 
shares beneficially owned, and (iv) the percent of class 
so owned. Of the number of shares owned, indicate by 
footnote or otherwise, the amount known to be shares 
with respect to which such listed beneficial owner has 
the right to acquire beneficial ownership, as specified 
in Rule 13d-3(d)(1) under the Exchange Act. 


ITEM 4. PROPERTIES 


If applicable, identify by appropriate unit or class of 
units manufactured the registrant’s productive capacity 
by segment and the extent of utilization thereof. 


INSTRUCTION: 


The location and general character of the principal 
plants, mines, and other materially important physical 
properties of the registrant or its subsidiaries shall be 
filed as an exhibit to this report. A list of all subsidi- 
aries should also be filed. 


ITEM 5. PENDING LEGAL PROCEEDINGS 


Briefly describe any material pending legal pro- 
ceedings, other than ordinary routine litigation inci- 
dental to the business, to which the registrant or any of 
its subsidiaries is a party or of which any of their 
property is the subject. Include the name of the court 
or agency in which the proceedings are pending, the 
date instituted, the principal parties thereto, a descrip- 
tion of the factual basis alleged to underlie the pro- 
ceeding and the relief sought. Include similar infor- 
mation as to any such proceedings known to be 
contemplated by governmental authorities. 
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INSTRUCTION: 


Registrants are encouraged to incorporate by reference 
any discussion of legal proceedings appearing in the 
footnotes to the financial statements; however, that 
discussion should be supplemented by any infor- 
mation required by the item but not appearing in the 
information incorporated by reference. 


ITEM 6. EXECUTIVE OFFICERS AND DIRECTORS 
OF THE REGISTRANT 


(a) List the names and ages of all executive officers 
and directors of the registrant who did not hold their 
current office with the registrant prior to the beginning 
of the period reported. 


(b) Give a brief account of the business experience 
during the past five years of each executive officer 
named in (a) including his principal occupations and 
employment during the most recent five year period 
and the name and principal business of any corpor- 
ation or other organization in which such occupations 
and employment were carried on. 


(c) List the names and positions held of all officers 
and directors who terminated their employment with 
the registrant during the previous year. 


PART Il 


ITEM 7. INFORMATION CONCERNING SPECIAL 
RISKS OR UNCERTAINTIES 


Describe by business segment those factors, if any, 
which cause investment in the company securities to 
be high risk or highly speculative in nature. Examples 
of appropriate factors which might be discussed 
include the absence of an operating history of the 
registrant, an absence of profitable operations in 
recent periods, the financial condition of the registrant 
(including recent adverse changes therein), lack of 
management experience and the speculative nature of 
the business in which the registrant is engaged or pro- 
poses to engage. 


ITEM 8. INFORMATION CONCERNING SPECIAL OR 
DISTINCTIVE FEATURES OF THE REGISTRANT’S 
OPERATIONS OR INDUSTRY 


Describe by business segment those distinctive or 
special characteristics of the registrant’s operations or 
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industry which may have a material impact upon the 
registrant’s future financial performance. Examples of 
factors which might be discussed include dependence 
on one or a few major customers or suppliers 
(including suppliers of raw materjals or financing), 
existing or probable governmental regulation, 
expiration of material labor contracts or patents, trade- 
marks, licenses, franchises, concessions or royalty 
agreements, unusual competitive conditions in the 
industry, cyclicality of the industry and anticipated raw 
material or energy shortages to the extent management 
may not be able to secure a continuing source of 
supply. 


INSTRUCTION: 


This paragraph is intended to provide the investor with 
background information about the industry and 
company environment in which he or she has invested 
to the extent that information is distinctive or unique to 
either the industry or the company. 


PART Ill 


ITEM 9. MANAGEMENT ANALYSIS OF THE FINAN- 
CIAL STATEMENTS AND FORWARD-LOOKING 
INFORMATION 


Provide an analysis for each business segment of the 
reported financial statements which (1) will enable 
investors to understand and evaluate material periodic 
changes in the various items of the reported financial 
statements, and (2) will enable investors to relate the 
reported financial statements to assessments of the 
amounts, timing and uncertainties of future cash flow 
for the reporting entity. 


INSTRUCTIONS: 


1. The analysis of material periodic changes (a) 
should explain material increases or decreases in dis- 
cretionary items such as research and development 
costs, advertising expenses, and maintenance and 
repair expenses, and (b) should break down variances 
into components, such as the amounts by which 
changes in prices and changes in volume resulted in a 
material change in sales. 


2. The analysis should focus on facts and contin- 
gencies known to management which would cause 
reported financial statements to be not indicative of 





future operating results or of future financial condition. 
This would include description of and amounts of (a) 
matters which will have an impact of future operations 
or financial condition and have not had an impact in the 
past, and (b) matters which have had an impact on 
reported financial statements and are not expected to 
have an impact upon future operations or financial 
condition. 


The form and content of disclosures pursuant to this 
item will necessarily vary among registrants and will 
change from period to period for the same registrant as 
circumstances change. In general, the disclosures 
should be similar to that which the chief executive 
officer might prepare for the board of directors of a 
company. Both quantitative analysis and narrative dis- 
cussions are important. 


3. Voluntary disclosures or projections of future 
economic performance and of future financial 
condition, and voluntary disclosure of management’s 
plans and objectives may be included as part of this 
analysis. Since management’s projections, and plans 
and objectives will inevitably reflect some amount of 
management’s biases, it would be desirable to disclose 
the major assumptions which were made in developing 
such projections, and plans and objectives; however, 
disclosure of assumptions is not required in con- 
junction with voluntary disclosures of projections or of 
management’s plans and objectives. 


4. Registrants are encouraged, but not required, to 
furnish for each business segment a description of 
planned capital expenditures and financing for (1) the 
current fiscal year and (2) the succeeding four year 
period. If this information is furnished, it would be 
desirable to disclose the amounts related to environ- 
mental control facilities and the expected effects upon 
production capacity, and to furnish an analysis of 
differences for the most recent fiscal year between 
previously disclosed budgets and actual capital 
expenditures. 


PART IV: Part Il of Current Form 10-K** 


PART V: Financial Statements** 


ANNUAL REPORT PURSUANT TO SECTION 13 OR 
15(d) OF THE SECURITIES EXCHANGE ACT OF 1934 


Annual Report, Form 10-K, appears on following page 


Indicate by check mark whether the registrant (1) has 
filed all reports required to be filed by Section 13 or 





**Parts IV and V would remain substantially the same 
as in the current Form 10-K. 


15(d) of the Securities Exchange Act of 1934 during the 
preceding 12 months (or for such shorter period that 
the registrant was required to file such reports), and (2) 
has been subject to such filing requirements for the 
past 90 days. YES NO 





APPLICABLE ONLY TO ISSUERS INVOLVED IN 
BANKRUPTCY PROCEEDINGS DURING THE 
PRECEDING FIVE YEARS: 


Indicate by check mark whether the registrant has filed 
all documents and reports required to be filed by 
Sections 12, 13 or 15(d) of the Securities Exchange Act 
of 1934 subsequent to the distribution of securities 
under a plan confirmed by a court. YES 

| ue 


APPLICABLE ONLY TO CORPORATE ISSUERS 


Indicate the number of shares outstanding of each of 
the issuer’s classes of common stock, as of the close 
of the period covered by this report. 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 


FORM 10-K 


ANNUAL REPORT PURSUANT TO SECTION 13 OR 
15(d) OF THE SECURITIES EXCHANGE ACT OF 1934 


GENERAL INSTRUCTIONS 


A. Rule as to Use of Form 10-K. 


(a) Form 10-K shall be used for annual reports pur- 
suant to Section 13 or 15(d) of the Securities Exchange 
Act of 1934 for which no other form is authorized or 
prescribed. 


(b) 


Reports on this form shall be filed within 90 days 
after the end of the fiscal year covered by the report. 
However, all schedules required by Regulation S-X 
may, at the option of the registrant, be filed as an 
amendment to the report not later than 120 days after 
the end of the fiscal year covered by the report. Such 
amendment shall be filed under cover of Form 8. 
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SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C. 20549 


FORM 10-K 


ANNUAL REPORT PURSUANT TO SECTION 13 or 15(d) OF 
THE SECURITIES EXCHANGE ACT OF 1934 


For the fiscal year ended 





Commission file number 








(Exact name of registrant as specified in its charter) 





(State or other jurisdiction of incorporation or organization) 





(I.R.S. Employer Identification No.) 





(Address of principal executive offices) 


Registrant's telephone number, including area code 





(Zip Code) 





Securities registered pursuant-to Section 12(b) of the Act: 


Title of each class 


Name of each exchange on which registered 











Securities registered pursuant to Section 12(g) of the Act: 








(Title of Class) 





(Title of Class) 





B. Application of General Rules and Regulations. 


(a) The General Rules and Regulations under the Act 
contain certain general requirements which are appli- 
cable to reports on any form. These general require- 
ments should be carefully read and observed in the pre- 
paration and filing of reports on this form. 


(b) Particuiar attention is directed to Regulation 12B 
which contains general requirements regarding matters 
such as the kind and size of paper to be used, the legi- 
bility of the report, the information to be given when- 
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ever the title of securities is required to be stated, and 
the filing of the report. The definitions contained in 
Rule 12b-2 should be especially noted. See also Regu- 
lations 13A and 15D. 


C. Preparation of Report. 


(a) This form is not to be used as a blank form to be 
filled in, but only as a guide in the preparation of the re- 
port on paper meeting the requirements of Rule 12b-12. 
The report shall contain the item numbers and captions 





of all items but the text of such items may be omitted. 
The answers to the items shall be prepared in the man- 
ner specified in Rule 12b-13. 


(b) Except where information is required to be given 
for the fiscal year or as of a specified date, it shall be 
given as of the latest practicable date. 


(c) Attention is directed to Rule 12b-20, which states: 
“In addition to the information expressly required to be 
included in a statement or report, there shall be added 
such further material information, if any, as may be 
necessary to make the required statements, in the light 
of the circumstances under which they are made, not 
misleading.” 


D. Signature and Filing of Report. 


Three complete copies of the report, including 
financial statements, exhibits and all other papers and 
documents filed as a part thereof, and five additional 
copies which need not include exhibits, shall be filed 
with the Commission. At least one complete copy of 
the report, including financial statements, exhibits and 
all other papers and documents filed as a part thereof, 
shall be filed with each exchange on which any class of 
securities of the registrant is registered. At least one 
complete copy of the report filed with the Commission 
and one such copy filed with each exchange shall be 
manually signed. Copies not manually signed shall 
bear typed or printed signatures. 


E. Disclosure with Respect to Foreign Subsidiaries. 


Information required by any item or other requirement 
of this form with respect to any foreign subsidiary may 
be omitted to the extent that the required disclosure 
would be detrimental to the registrant. However, finan- 
cial statements, otherwise required, shall not be 
omitted pursuant to this instruction. Where infor- 
mation is omitted pursuant to this instruction, a state- 
ment shall be made that such information has been 
omitted and the names of the subsidiaries involved 
shall be separately furnished to the Commission. The 
Commission may, in its discretion, call for justification 
that the required disclosure would be detrimental. 


F. Incorporation of Certain Information by Reference. 


Attention is directed to Rule 12b-23 which provides for 
the incorporation by reference of information con- 
tained in certain documents in answer or partial answer 
to any item of a report. 


G. Information as to Employee Stock Purchase, 
Savings and Similar Plans. 


Attention is directed to Rule 15d-21 which provides 
that separate annual and other reports need not be filed 
pursuant to Section 15(d) of the Act with respect to any 
employee stock purchase, savings or similar plan if the 
issuer of the stock or other securities offered to 
employees pursuant to the plan furnishes to the Com- 
mission the information and documents specified in 
the rule. If the registrant elects to follow the procedure 
permitted by Rule 15d-21, the information, financial 
statements and exhibits specified in paragraph (a)(2) of 
the rule shall be furnished on Form 11-K as an exhibit 
to the registrant’s annual report. Such exhibit need not 
be signed, but the accountant’s certificate accompany- 
ing the financial statements included therein shall be 
manually signed. 


H. Omission of Information Previously Filed. 


(a) Except as provided in paragraph (b) below, the 
information called for by Part | of this form (Items 1 
through 13) is to be furnished by all registrants re- 
quired to file a report on ths form. Part Il (Items 14 
through 18) may be omitted from the report by any 
registrant which, since the close of the fiscal year, has 
filed with the Commission a definitive proxy statement 
pursuant to Regulation 14A, or a definitive information 
statement pursuant to Regulation 14C, which involves 
the election of directors, or which files such a proxy or 
information statement not later than 120 days after the 
close of the fiscal year. 


(b) If the information called for by Items 4, 5 or 12 
would be unchanged from that given in a previous 
report, a reference to the previous report which 
includes the required information will be sufficient. 
Copies of such previous report need not be filed with 
the report currently being filed on this form. 


|. Notice of Intention to File a Registration Statement 
on Form S-7 or Form S-16. 


If, at the time of filing its annual report on Form 10-K, 
the registrant intends to file, in the near future, a 
registration statement on either Form S-7 or Form S-16 
under the Securities Act of 1933, the registrant is re- 
quested to advise the staff of such intention in the 
transmittal letter accompanying the report on Form 
10-K (with a copy under separate cover to the Branch 
Chief in the Division of Corporation Finance who 
regularly reviews the registrant’s filings), and to indi- 
cate a contemplated filing date for the registration 
statement. Such pre-filing notice is intended to assist 
the Commission staff in its processing of registration 
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statements and is optional on the part of the registrant. 
Providing such pre-filing notice to the staff is not a 
condition to the use of Form S-7 or Form S-16. 


PART | 


item1. Business. (Effective until March 31, 1978— 
See Note following this Item) 


(a) Briefly describe the business done and intended 
to be done by the registrant and its subsidiaries. If 
material and necessary for an understanding of the 
business, briefly describe the information specified in 
Item 1(b)(1) to (9), below. 


(b) Describe any material changes and developments 
since the beginning of the fiscal year in the business 
done and intended to be done by the registrant and its 
subsidiaries. The description shall include information 
as to matters such as the following: 


(1) Competitive conditions in the industry 
or industries involved and the competitive 
position of the registrant if known or 
reasonably available to the registrant. If 
several products or services are involved, 
separate consideration shall be given to the 
principal products or services or classes of 
products or services. 


(2) If a material part of the business is 
dependent upon a single customer or a few 
customers, the loss of any one or more of 
whom would have a materially adverse 
effect on the business of the registrant, the 
name of the customer or customers, their 
relationship, if any, to the registrant and 
material facts regarding their importance to 
the business of the registrant. 


(3) To the extent that information con- 
cerning backlog is material to an under- 
standing of the business of the registrant, 
the dollar amount of backlog of orders 
believed to be firm, as of the end of the 
registrant’s fiscal year, and as of the end of 
the preceding fiscal year, together with an 
indication of the portion thereof not reason- 
ably expected to be filled within the current 
fiscal year and seasonal or other material 
aspects of the backlog. 


(4) The sources and availability of raw 
materials essential to the business. 


(5) The importance to the business and 
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the duration and effect of all material 
patents, trademarks, licenses, franchises 
and concessions held. 


(6)(a) The estimated dollar amount spent 
during each of the last two fiscal years on 
material research activities relating to the 
developments of new products or services 
or the improvement of existing products or 
services, indicating those activities which 
were company-sponsored and/or those 
which were customer-sponsored. 


(b) If there has been a public announce- 
ment of, or if information otherwise has 
become public about, a new product or line 
of business requiring the investment of a 
material amount of total assets, a descrip- 
tion of the status of such product or line 
(e.g., whether in the planning stage, 
whether prototypes exist, the degree to 
which product design has progressed or 
whether further engineering is necessary). 


(c) Where material, state the approximate 
number of employees engaged fulltime in 
each of the activities described in (a) above 
during each fiscal year and in (b). 


Note: Item 1(b)(6)(b) is not intended to re- 
quire disclosure of otherwise non-public 
corporate information the disclosure of 
which would adversely affect the regis- 
trant’s competitive position. Subparagraph 
(a) requires disclosure of financial infor- 
mation relating to research and develop- 
ment activities. Subparagraph (b) is 
intended to elicit additional specific infor- 
mation only where there has been a public 
announcement or where information has 
otherwise become public about a new 
product or line of business requiring the 
investment of a material amount of total 
assets. 


(7) The material effects that the compli- 
ance with Federal, State and local pro- 
visions which have been enacted or adopted 
regulating the discharge of materials into 
the environment, or otherwise relating to 
the protection of the environment, may have 
upon the capital expenditures, earnings and 
competitive position of the registrant and 
its subsidiaries. Registrant shall disclose 
any material estimated capital expenditures 
for environmental control facilities for the 
remainder of its current fiscal year and its 
succeeding fiscal year; and such further 





periods as the registrant may deem 
material. 


(8) The number of persons employed by 
the registrant. 


(9) The extent to which the business of the 
registrant or a material portion thereof is or 
may be seasonal. 


Instructions. 1. If the registrant proposes to enter, or 
has recently entered or introduced a new line of busi- 
ness or product requiring the investment of a material 
amount of its total assets, provide as supplemental 
information, but not as a part of the report, a copy of 
any market studies conducted or performed by or for 
the registrant relating to such business or product and 
a statement as to the actual or proposed use of such 
study. Where material, disclosure in the report of the 
absence of such a study is required. 


2. The principal methods of competition (e.g., price, 
service, warranty, or product performance) should be 
identified and positive and negative factors pertaining 
to the competitive position of the registrant, to the 
extent that they exist, should be explained, if known or 
reasonably available to the registrant. An estimate of 
the number of competitors should be included, and, 
where material, the particular markets in which the 
registrant competes should be identified. Where one or 
a small number of competitors are dominant, they 
should be identified. 


3. Where material to understanding the registrant’s 
business, the registrant’s and industry practices and 
conditions as they relate to working capital items 
should be explained (e.g., where the registrant’s 
business is highly seasonal; where the registrant is 
required to carry significant amounts of inventory to 
meet rapid delivery requirements of customers or to 
assure itself of a continuous allotment of goods from 
suppliers; or where the registrant has to provide 
extended payment terms to customers). 


4. The description shall not relate to the powers and 
objects specified in the charter, but to the actual 
business done and intended to be done. Include the 
business of subsidiaries and affiliates of the registrant 
insofar as is necessary to understand the character and 
development of the business conducted by the total 
enterprise. 


5. In describing developments, information shall be 
given as to matters such as the following: the nature 
and results of any bankruptcy, receivership or similar 
proceedings with respect to the registrant or any of its 
significant subsidiaries; the nature and results of any 


other material reorganization, readjustment or 
succession of the registrant or any of its significant 
subsidiaries; the acquisition or disposition of any 
material amount of assets otherwise than in the 
ordinary course of business; and any material changes 
in the mode of conducting the business. 


6. The business of a predecessor or predecessors 
shall be deemed to be the business of the registrant for 
the purpose of this item. 


7. Appropriate disclosure shall be made with respect 
to any material portion of the business which may be 
subject to renegotiation of profits or termination of 
contracts or subcontracts at the election of the Govern- 
ment. 


(c)(1) Information as to lines of business. If the 
registrant and its subsidiaries are engaged in more 
than one line of business, state, for each of the 
registrant’s last five fiscal years, or for each fiscal year 
ending after December 31, 1966, or for each fiscal year 
the registrant has been engaged in business, which- 
ever period is less, the approximate amount or percent- 
age of (i) total sales and revenues, and (ii) income (or 
loss) before income taxes and extraordinary items, 
attributable to each line of business which during 
either of the last two fiscal years accounted for— 


(A) 10 percent or more of the total sales 
and revenues, 


(B) 10 percent or more of income before 
income taxes and extraordinary items 
computed without deduction of loss 
resulting from operations of any line of 
business, or 


(C) aloss which equalled or exceeded 10 
percent of the amount of income specified 
in (B) above; 


provided, that if total sales and revenues did not 
exceed $50,000,000 during either of the last two fiscal 
years, the percentages specified in (A), (B) and (C) 
above shall be 15 per cent, instead of 10 per cent. 


If it is impracticable to state the contribution to income 
(or loss) before income taxes and extraordinary items 
for any line of business, state the contribution thereof 
to the results of operations most closely approaching 
such income, together with a brief explanation of the 
reasons why it is not practicable to state the contri- 
bution to such income or loss. 


Instructions. 1. If the number of lines of businesses 
for which information is required exceeds ten, the 


SEC DOCKET/617 





registrant may, at its option, furnish the required infor- 
mation only for the ten lines of business deemed most 
important to an understanding of the business. In such 
event, a statement to that effect shall be set forth. 


2. In grouping products or services as lines of 
business, appropriate consideration shall be given to 
all relevant factors, including rates of profitability of 
operations, degrees of risk and opportunity for growth. 
The basis for grouping such products or services and 
any material changes between periods in such 
groupings shall be briefly described. 


3. Where material amounts of products or services 
are transferred from one line of business to another, 
the receiving and transferring lines may be considered 
a single line of business for the purpose of reporting 
the operating results thereof. 


4. Ifthe method of pricing intra-company transfers of 
products or services or the method of allocation of 
common or corporate costs materially affects the 
reported contribution to income of a line of business, 
such methods and any material changes between 
periods in such methods and the effect thereof shall be 
described briefly. 


5. Information regarding sales or revenues or income 
(or loss) from different classes of products or services 
in operations regulated by Federal, State or municipal 
authorities may be limited to those classes of products 
or services required by any uniform system of accounts 
prescribed by such authorities. 


(2) Information as to classes of similar products or 
services. State for each fiscal year specified in (1) 
above the amount or percentage of total sales and 
revenues contributed by eash class of similar products 
or services which contributed 10 percent or more to 
total sales and revenues in either of the last two fiscal 
years, or 15 per cent or more of total sales and 
revenues if total sales and revenues did not exceed 
$50,000,000 during either of the last two fiscal years. 


Instructions. 1. Paragraph (2) calls for information 
with respect to classes of similar products or services 
regardless of whether the registrant is engaged in more 
than one line of business as referred to in paragraph (1) 
above. However, this information may be combined 
where appropriate with the response to paragraph (1). 


2. Instruction 5 to paragraph (1) above shall also 
apply to paragraph (2). 


(d) If the registrant and its subsidiaries engage in 
material operations in foreign countries, or if a material 
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portion of sales or revenues is derived from customers 
in foreign countries, appropriate disclosure shall be 
made with respect to the importance of that part of the 
business to the registrant and the risks attendant 
thereto. Insofar as practicable, furnish information 
with respect to volume and relative profitability of such 
operations. 


(e) The Commission may, upon written request of the 
registrant and where consistent with the protection of 
investors, permit the omission of any of the 
information herein required or the furnishing in substi- 
tution therefor of appropriate information of 
comparable character. The Commission may also 
require the furnishing of other information in addition 
to, or in substitution for, the information herein 
required in any case where such information is neces- 
sary or appropriate for an adequate description of the 
business done or intended to be done. 


NOTE: FOR FILINGS ON FORM 10-K IN WHICH THE 
MOST RECENT ANNUAL FINANCIAL STATEMENTS 
ARE FOR FISCAL YEARS ENDING AFTER MARCH 31, 
1978, THE DESCRIPTION OF THE BUSINESS SHALL 
INCLUDE THE INFORMATION REQUIRED BY ITEM 1 
OF REGULATION S-K, 17 CFR 229.20 (SEE BELOW), 
EXCEPT THAT THE DISCUSSION OF THE DEVELOP- 
MENT OF THE REGISTRANT’S BUSINESS NEED 
ONLY INCLUDE DEVELOPMENTS SINCE THE 
BEGINNING OF THE FISCAL YEAR. 


Notwithstanding the foregoing, registrants should 
include in the description of their business the revenue 
and profit data presented in the financial statements 
for fiscal years beginning after December 15, 1976 with 
respect to the issuer’s industry segments reportable 
under Regulation S-K. 


THE FULL TEXT OF ITEM 1 OF REGULATION S-K, 
(Effective After March 31, 1978—see preceding NOTE) 
AS APPLICABLE TO FORM 10-K, !S AS FOLLOWS: 


Item 1. Description of business.—(a) General 
development of business. Describe the general 
development of the business of the registrant, its 
subsidiaries and any predecessor(s) during the past 
five years, or such shorter period as the registrant may 
have been engaged in business. !nformation shall be 
disclosed for earlier periods if material to an under- 
standing of the general development of the business. 


(1) In describing developments, information shall be 
given as to matters such as the following: the year in 
which the registrant was organized and its form of 
organization; the nature and results of any bankruptcy, 
receivership or similar proceedings with respect to the 
registrant or any of its significant subsidiaries; the 
nature and results of any other material reclassifi- 





cation, merger or consolidation of the registrant or any 
of its significant subsidiaries; the acquisition or dis- 
position of any material amount of assets otherwise 
than in the ordinary course of business; and any 
material changes in the mode of conducting the 
business. 


(b) Financial information about industry segments. — 
(1) Industry segments. State for each of the regis- 
trant’s last five years or for each fiscal year the regis- 
trant has been engaged in business, whichever period 
is shorter, the amounts of revenue (with sales to 
unaffiliated customers and sales or transfers to other 
industry segments of the registrant shown separately), 
operating profit or loss and identifiable assets attribu- 
table to each of the registrant’s industry segments. 
(See Appendix A for a suggested tabular format for 
presentation of this information.) Include for those 
fiscal years for which financial statements are 
presented in the document the revenue, profit and 
asset information relating to those industry segments 
for which such information is included in the financial 
statements. For fiscal years for which financial state- 
ments are not presented in the document, set forth the 
revenue, profit and asset information included in the 
financial statements for those years or which would 
have been included if segment financial information 
had been required. 


(i) The prior period information shall be retroactively 
restated in the following circumstances, unless not 
material, with appropriate disclosure of the nature and 
effect of the restatement: 


(A) When the financial statements of the registrant as 
a whole have been retroactively restated. 


(B) When there has been a change in the way the 
registrant’s products or services are grouped into 
industry segments and such change affects the seg- 
ment information being reported. Restatement is not 
required when a registrant’s reportable segments 
change solely as a result of a change in the nature of its 
operations or as a result of a segment losing or gaining 
in significance. 


(ii) If intersegment sales/transfers or purchases were 
made at prices substantially higher or lower than pre- 
vailing market prices or at prices substantially higher 
or lower than those charged to or received from un- 
affiliated parties for similar products or services and 
the effect of this pricing practice on the reported 
revenue and/or operating profit or loss of a segment is 
material to an understanding of the segment infor- 
mation, disclose the basis of accounting for such 
transfers. In addition, discuss the effect of the 
transfers on revenue and/or operating profit or loss of 
the segments. (See Instruction 3 to Item 1(b)(1)). If 
practicable, the discussion should indicate the esti- 


mated or approximate amounts of revenue and 
operating profit or loss which the particular segment 
would have had or the percentage of increase or 
decrease in the amounts of reported revenue and 
operating profit or loss if the intersegment sales/trans- 
fers or purchases had been made at the prevailing 
market place or at the price charged to or received from 
unaffiliated parties. 


(iii) If the registrant includes in the document interim 
period financial information, discuss any facts relating 
to the performance of any of the segments during the 
period which, in the opinion of management, indicate 
that the five year segment financial data may not be 
indicative of current or future operations of the seg- 
ment. Comparative financial information shall be 
included to the extent necessary to the discussion. 


Instructions to Item 1(b)(1).. 1. See item 1(b)(2) with 
respect to information for fiscal years beginning before 
December 16, 1976. 


2. To the extent that the financial information 
included pursuant to this item complies with generally 
accepted accounting principles, the registrant may 
include in its financial statements a cross reference to 
this data in lieu of presenting duplicative information 
about its segments in the financial statements. 


3. In determining what information about the industry 
segments is material to an understanding of the regis- 
trant’s business taken as a whole and therefore should 
be disclosed, the registrant should take into account 
both quantitative and qualitative factors such as the 
significance of the matter to the registrant (for 
example, whether a matter with a relatively minor 
impact on the company’s business is represented by 
management to be important to its future profitability), 
the pervasiveness of the matter (for example, whether 
it affects or may affect numerous items in the segment 
information) and the impact of the matter (for example, 
whether it distorts the trends reflected in the segment 
information). Situations may arise when information 
should be disclosed about the segment, although the 
information in quantitative terms may not appear 
significant to the registrant’s business taken as a 
whole. 


(2) Information as to lines of business. For fiscal 
years beginning before December 16, 1976, the 
revenue, income and any necessary explanatory infor- 
mation relating to lines of business included by the 
registrant in a document filed with the Commission 
may be furnished in lieu of the industry segment infor- 
mation for such years. The lack of comparability of the 
historical line of business information with the 
industry segment information shall be explained. 


(c) Narrative description of business. (1) Describe the 
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business done and intended to be done by the regis- 
trant and its subsidiaries focusing upon the 
registrant’s dominant industry segment or each report- 
able industry segment about which financial 
information is presented in the financial statements. 
The description of each such segment shall include the 
information specified in paragraphs (i) through (x) 
below to the extent material to an understanding of the 
registrant’s business taken as a whole. In determining 
what information about a company’s industry 
segments is material and should be disclosed, the 
registrant should take into account both quantitative 
and qualitative factors such as the significance of the 
matter to the registrant (for example, whether a matter 
with relatively minor impact on the company’s 
business is represented by management to be impor- 
tant to its future profitability), the pervasiveness of the 
matter (for example, whether it distorts the trends 
reflected in the segment information). Situations may 
arise when information in quantitative terms may not 
appear material to the registrant’s business taken as a 
whole. The descriptions of the segments may vary in 
scope and detail as a result of the importance of the 
segments to a registrant’s business and the materiality 
of the class of information discussed as to each. 


(i) The principal products produced and services 
rendered by the registrant in the industry segment and 
the principal markets for, and methods of distribution 
of, the segment’s principal products and services. In 
addition, state for each of the last five fiscal years the 
amount or percentage of total revenue contributed by 
any class of similar products or services which 
accounted for 10 percent or more of consolidated 
revenue in either of the last two fiscal years or 15 
percent or more of consolidated revenue if total 
revenue did not exceed $50,000,000 during either of 
such fiscal years. 


(ii) A description of the status of a product or 
segment (e.g., whether in the planning stage, whether 
prototypes exist, the degree to which product design 
has progressed or whether further engineering is 
necessary), if there has been a public announcement 
of, or if the registrant otherwise has made public 
information about, a new product or industry segment 
which would require the investment of a material 
amount of the assets of the registrant or which other- 
wise is material. This paragraph is not intended to 
require disclosure of otherwise nonpublic corporate 
information the disclosure of which would adversely 
affect the registrant’s competitive position. 


Insiruction. If the registrant has recently introduced a 
new product or begun to do business in a new industry 
segment or has made public its intentions to introduce 
a new product or to do business in a new industry 
segment and this action requires the investment of a 
material amount of the assets of the registrant or 
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otherwise is material, the staff may request registrants 
to provide certain supplemental information. Where 
appropriate, registrants may be requested to furnish to 
the staff supplemental copies of any studies prepared 
for the registrant by outside persons or any internal 
studies, documents, reports or memoranda the 
contents of which were material to the decision to 
develop the product or do business in the new segment 
including, but not limited to, documents relating to 
financing requirements and engineering, competitive, 
environmental and other considerations but excluding 
technical documents. Upon request and where 
consistent with the protection of investors and with the 
Freedom of Information Act, 5 U.S.C. 552, the supple- 
mental information will be returned to the registrant. 
(iii) The sources and availability of raw materials. 
(iv) The importance to the industry segment and the 
duration and effect of all patents, trade marks, 
licenses, franchises and concessions held. 


(v) The extent to which the business of the industry 
segment is or may be seasonal. 


(vi) The practices of the registrant and the industry 
relating to working capital items (e.g., where the 
registrant is required to carry significant amounts of 
inventory to meet rapid delivery requirements of custo- 
mers or to assure itself of a continuous allotment of 
goods from suppliers; where the registrant provides 
rights to return merchandise; or where the registrant 
has provided extended payment terms to customers). 


(vii) The dependence of the segment upon a single 
customer or a few customers the loss of any one or 
more of whom would have an adverse effect on the seg- 
ment. The name and relationship, if any, of each such 
customer to the registrant shall be disclosed if sales to 
the customer are made by the segment in an amount 
which is equal to 10 percent or more of the registrant’s 
consolidated revenue. For this purpose, a group of 
customers under common control and, if material, 
customers which are affiliates of each other shall be 
regarded as a single customer. 


(viii) The dollar amount of backlog orders believed to 
be firm, as of a recent date and as of a comparable date 
in the preceding fiscal year, together with an indication 
of the portion thereof not reasonably expected to be 
filled within the current fiscal year, and seasonal or 
other material aspects of the backlog. 


(ix) A description of any material portion of the 
business which may be subject to renegotiation of 
profits or termination of contracts or subcontracts at 
the election of the Government. 





(x) Competitive conditions in the business involved 
including, where material, the identity of the particular 
markets in which the registrant competes, an estimate 
of the number of competitors and the registrant’s 
competitive position, if known or reasonably available 
to the registrant. Separate consideration shall be given 
to the principal products or services or classes of 
products or services of the segment, if any. Generally, 
the names of competitors need not be disclosed. The 
registrant may include such names, unless in the 
particular case the effect of including the names would 
be misleading. Where the registrant knows or has 
reason to know that one or a small number of 
competitors are dominant in the industry, however, 
they should be identified. The principal methods of 
competition (e.g., price, service, warranty or product 
performance) should be identified and positive and 
negative factors pertaining to the competitive position 
of the registrant, to the extent that they exist, should 
be explained if known or reasonably available to the 
registrant. 


(2) The matters specified in paragraphs (i) through 
(iv) below shall be discussed with respect to the 
registrant’s business in general. Where material, 
identify the industry segments to which these matters 
are significant. 


(i) If material, the estimated amount spent during 
each of the last two fiscal years on company- 
sponsored research and development activities deter- 
mined in accordance with generally accepted 
accounting principles. In addition, state the estimated 
dollar amount spent during each of such years on 
material customer-sponsored research activities 
relating to the development of new products, services 
or techniques or the improvement of existing products, 
services or techniques. 


(ii) The identity of any customer(s) to which sales are 
made in an amount which equals 10 percent or more of 
the registrant’s consolidated revenue and the relation- 
ship, if any, of each such customer to the registrant. 
For this purpose, a group of customers under common 
control and, if material, customers which are affiliates 
of each other shall be regarded as a single customer. 


(iii) Appropriate disclosure shall also be made as to 
the material effects that compliance with Federal, 
State and local provisions which have been enacted or 
adopted regulating the discharge of materials into the 
environment, or otherwise relating to the protection of 
the environment, may have upon the capital expen- 
ditures, earnings and competitive position of the regis- 
trant and its subsidiaries. The registrant shall disclose 
any material estimated capital expenditures for 
environmental control facilities for the remainder of its 
current fiscal year and its succeeding fiscal year and 


for such further periods as the registrant may deem 
material. 


(iv) The number of persons employed by the 
registrant. 


(d) Financial information about foreign and domestic 
operations and export sales. State for each of the 
registrant’s last five fiscal years, or for each fiscal year 
the registrant has been engaged in business, which- 
ever period is shortest, the amounts of revenue (with 
sales to unaffiliated customers and sales or transfers 
to other geographic areas shown separately), profit- 
ability, and identifiable assets attributable to each of 
the registrant’s geographic areas and the amount of 
export sales in the aggregate or by appropriate geo- 
graphic area to which the sales are made. (See Appen- 
dix B for a suggested tabular format for presentation of 
this information.) Include for those fiscal years for 
which financial statements are presented in the docu- 
ment the revenue, profitability, asset and export sales 
information included in such financial statements. For 
fiscal years for which financial statements are not pre- 
sented in the document, set forth the revenue, profit- 
ability, asset and export sales information included in 
the financial statements for those fiscal years. 


(1) The prior period information shall be retroactively 
restated in the following circumstances, unless not 
material, with appropriate disclosure of the nature and 
effect of the restatement: 


(i) When the financial statements of the registrant as 
a whole have been retroactively restated. 


(ii) (When there has been a change in the way a regis- 
trant’s foreign operations are grouped into geographic 
areas and such change affects the geographic area in- 
formation being reported. Restatement is not required 
when a registrant’s geographic areas change as a result 
of achange in the nature of operations or as a result of 
an area losing or gaining in significance. 


(2) Any risks attendant to the foreign operations and 
any dependence of one or more of the registrant’s in- 
dustry segments upon such foreign operations shall be 
described unless it would be more appropriate for this 
matter to be discussed in connection with the descrip- 
tion of one or more of the registrant’s industry seg- 
ments pursuant to paragraph (c)(1) above. 
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(3) If intraenterprise sales/transfers or purchases 
were made at prices substantially higher or lower than 
prevailing market prices or at prices substantially 
higher or lower than those charged to or received from 
unaffiliated parties for similar products or services and 
the effect of this pricing practice on the reported 
revenue and/or profitability or loss of a geographic 
area is material to an understanding of the geographic 
area information, disclose the basis of accounting for 
such transfers. In addition, discuss the effect of the 
transfers on revenue and/or profitability of the geo- 
graphic areas. (See Instruction 4 to Item 1(d)). If prac- 
ticable, the discussion should indicate the estimated 
Or approximate amounts or revenue and profitability 
which the particular geographic area would have had or 
the percentage of increase or decrease in the amounts 
of reported revenue and profitability if the intraenter- 
prise sales/transfers or purchases had been made at 
the prevailing market price or at the price charged to or 
received from unaffiliated parties. 


(4) If the registrant includes in document interim 
period financial information, discuss any facts relating 
to the information furnished pursuant to this paragraph 
(d) which, in the opinion of management, indicate that 
the five year financial data for foreign and domestic 
operations or export sales may not be indicative of 
current or future operations. Comparative information 
shall be included to the extent necessary to the dis- 
cussion. 


Instructions to Item 1(d). 1. The determination 
whether information about foreign and domestic oper- 
ations and export sales is required in the document for 
a particular year shall be based upon an evaluation of 
interperiod comparability. For instance, interperiod 
comparability would most likely require that foreign 
and domestic operations and export sales that have 
been significant in the past and are expected to be sig- 
nificant in the future be regarded as reportable even 
though they are not significant in the current fiscal 
year. 


2. Information about the foreign operations of bank 
holding companies may be furnished pursuant to 
Guide 61 under the Guides for Preparation and Filing of 
Registration Statements under the Securities Act of 
1933 (17 CFR Part 231) or Guide 3 of the Guides for the 
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Preparation and Filing of Reports and Proxy and Regis- 
tration Statements under the Securities Exchange Act 
of 1934 (17 CFR Part 241) in lieu of this paragraph. 


3. See Instruction 2 to Item 1(b)(1). 


4. In determining what information about the geo- 
graphic areas and export sales is material to an under- 
standing of the registrant’s business taken as a whole 
and therefore should be disclosed, the registrant 
should take into account both quantitative and quali- 
tative factors such as the significance of the matter to 
the registrant (for example, whether a matter with a 
relatively minor impact on the company’s business is 
represented by management to be important to its 
future profitability), the pervasiveness of the matter 
(for example, whether it affects or may affect 
numerous items of the information) and the impact of 
the matter (for example, whether it distorts the trends 
reflected in the geographic area or export sales 
information). Situations may arise when information 
should be disclosed about the geographic areas or 
export sales, although the information in quantitative 
terms may not appear significant to the registrant’s 
business taken as a whole. 


(e) The Commission may, upon written request of the 
registrant, and where consistent with the protection of 
investors, permit the omission of any of the infor- 
mation herein required or the furnishing in substitution 
thereof of appropriate information of comparable 
character. In addition to the information expressly 
required to be included in the registration statement, 
report, or proxy or information statement, there shall 
be added such further material information, if any, as 
may be necessary to make the required statements, in 
the light of the circumstances under which they are 
made, not misleading. 


APPENDIX A—INDUSTRY SEGMENTS 


The table set forth below is illustrative of the format 
that might be used for presenting the segment infor- 
mation required by paragraphs (b) and (c)(1)(i) of Item 
1 of Regulation S-K regarding industry segments and 
classes of similar products or services. 





Financial information relating to industry segments 
and classes of products or services 

















Sales to unaffiliated customers: 
Industry segment A; 
Class of product 1 





Class of product 2 





Industry segment B: 
Class of product 1 





Class of product 2 





Industry segment C; other 
industries 





Intersegment sales or transfers: 
Industry segment A 





Industry segment B 





Industry segment C 





Other industries 





Operating profit or loss: 
Industry segment A 





Industry segment B 





Other industries 





Identifiable assets: 
Industry segment A 





Industry segment B 





Industry segment C 





Other industries 





APPENDIX B—FOREIGN AND DOMESTIC 
OPERATIONS AND EXPORT SALES 


The table set forth below is illustrative of the format 
that might be used for presenting the segment infor- 
mation required by paragraph (d) of Item 1 of Regu- 


Financial information relating to foreign and domestic 
operations and export sales 


lation S-K regarding foreign and domestic operations 
and export sales. 














Sales to unaffiliated customers: 
United States:! 
Geographic area A 








1 Or appropriate area of domestic operations. 


Geographic area B 





Table continued on following page 
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Table continued from preceding page 


Sales or transfers between geo- 
graphic areas: 
United States: 
Geographic area A 





Geographic area B 





Operating profit or loss:? 
United States: 
Geographic area A 





Geograhic area B 














Identifiable assets: 
United States: 
Geographic area A 





Geographic area B 





Export sales; United States® 








2Or some other reasonable measure of profitability as used 
in the financial states. 


item 2. Summary of Operations. 


Furnish in comparative columnar form a summary of 
operations for the registrant or for the registrant and its 
subsidiaries consolidated, or both, as appropriate, 
for— 


(a) each of the last five fiscal years of the registrant 
(or for the life of the registrant and its predecessors, if 
less), and 


(b) any additional fiscal years necessary to keep the 
summary from being misleading. 


Where necessary, include information or explanation 
of material significance to investors in appraising the 
results shown, or refer to such information or 
explanation set forth elsewhere in the report. 
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Identify the geographic areas to which the sales are made, 
if appropriate. 


Instructions. 1. Subject to appropriate variation to 
conform to the nature of the business, the following 
items shall be included: net sales or operating or other 
revenue; cost of goods sold or operating or other 
expenses (or gross profit); interest expense; income 
tax expense; income from continuing operations; dis- 
continued operations; less applicable tax; income or 
loss before extraordinary items; extraordinary items 
less applicable tax; cumulative effects of changes in 
accounting principles; and net income or loss. 


2. If a period or periods reported on include 
operations of a business prior to the date of acqui- 
sition, or for other causes differ from reports pre- 
viously issued for any period, the summary shall be 
reconciled as to sales or revenues and net income in 
the summary or in a note thereto with the amount pre- 
viously reported, provided, however, that such recon- 
ciliations need not be made if (1) they have been made 
in filings with the Commission in prior years or (2) the 
financial statements which are being retroactively 
adjusted have not previously been filed with the 
Commission or otherwise made public. 





3. The summary shall be prepared to show earnings 
applicable to common stock. Per share earnings and 
dividends declared for each period of the summary 
shall also be shown. The basis of the computation of 
per share earnings shall be stated, together with the 
number of shares used in the computation. The regis- 
trant shall file as an exhibit a statement setting forth in 
reasonable detail the computation of per share 
earnings, unless the computation can be clearly deter- 
mined from the answer to this item. 


4. (a) If debt securities are registered under Section 
12 of the Act, the registrant may, at its option, show in 
tabular form for each fiscal year the ratio of earnings to 
fixed charges. If appropriate, the ratio of earnings to 
fixed charges for such periods shall also-be shown on a 
total enterprise basis in a position of equal prominence 
with the ratio for the registrant or the registrant and its 
consolidated subsidiaries. (See Accounting Series 
Release No. 122). 


(b) Earnings shall be computed after all operating 
and income deductions except fixed charges and taxes 
based on income or profits and after eliminating undis- 
tributed income of unconsolidated subsidiaries and 50 
percent or less owned persons. In the case of utilities, 
interest credits charged to construction shall be added 
to gross income and not deducted from interest. 


(c) The term “fixed charges” shall mean (i) interest 
and amortization of debt discount and expense and 
premium on all indebtedness; (ii) such portion of 
rentals as can be demonstrated to be representative of 
the interest factor in the particular case; and (iii) in 
case consolidated figures are used, preferred stock 
dividend requirements of consolidated subsidiaries, 
excluding in all cases items eliminated in consoli- 
dation. 


(d) Any registrant electing to show the ratio of 
earnings to fixed charges, in accordance with this 
instruction, shall file as an exhibit a statement setting 
forth in reasonable detail the computations of the 
ratios shown. 


5. Describe any change in accounting principles or 
practices followed by the registrant, or any change in 
the method of applying any such accounting principles 
or practices, which materially affected the financial 
statements being filed with the Commission for the 
fiscal year covered by the report or which is reasonably 
certain to affect the financial statements of future 
fiscal years. State the date of the change and the 
reasons therefor. A letter from the registrant’s 
independent accountants, approving or otherwise 
commenting on the change, shall be filed as an exhibit 
unless previously filed. 


6. For any previously reported material charge or 
credit to income of an unusual or infrequent nature in 
which an amount of cost was estimated to be incurred 
in the fiscal year being reported on or the prior fiscal 
year, summarize such transaction and state the 
amounts of such estimated cost and the amounts of 
the actual cost incurred in such periods, the reasons 
for differences between estimated and actual amounts, 
if any, and provide a detailed reconciliation showing all 
charges and credits to any reserve provided. 


Item3. Properties. (Effective until March 31, 1978— 
see NOTE following this Item) 


(a) State briefly the location and general character of 


. the principal plants, mines and other materially 


important physical properties of the registrant and its 
subsidiaries, whether held in fee or leased, and if 
leased, the expiration dates of material leases. 


instruction. What is required is such information as 
will reasonably inform investors as to the suitability, 
adequacy, productive capacity and extent of utilization 
of the facilities used in the enterprise. Detailed 
descriptions of the physical characteristics of 
individual properties or legal descriptions by metes 
and bounds are not required and should not be given. 


NOTE: See paragraph (b) for disclosure requirements 
relating to oil and gas reserves. 


(b) Where oil and gas operations are material to the 
registrant’s business operations or financial position, 
disclose the following under appropriate captions: 


NOTE: This Item 3(b) shall not apply to filings by 
limited partnerships or joint ventures that conduct, 
operate, manage, or report upon oil and gas drilling or 
income programs which acquire properties either for 
drilling and production or for production of oil, gas or 
geothermal steam or water. 


(1) Estimates as of a reasonably current date of 
proved developed and proved undeveloped future net 
recoverable oil and gas by appropriate geographic 
area(s), such as by continent or by country, except that 
United States reserves shall be shown separately. (See 
Instruction 3 with respect to estimates of foreign 
reserves.) 


(2) Net oil and gas production for oil in barrels and 
gas in MCF for each of the last five years, by areas no 
larger than the geographic areas used for estimated 
reserves in Item 3(b)(1) above. (See Instruction 4.) 


(3) As of the end of the year being reported on, the 
total gross and net productive wells, expressed 
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separately for oil and for gas, and the total gross and 
net productive acres. For purposes of this requirement, 
one or more completions in the same bore hole shall be 
counted as one well. A footnote shall disclose the 
number of wells with multiple completions. (See 
Instruction 5.) 


(4) The availability of oil and gas from the present 
reserve or contract supply for at least one year from the 
“as of” date of the reserve estimate provided in Item 
3(b)(1) above. (See Instruction 6.) 


(5) Any oil or gas reserve estimates filed with or 
included in reports to any other federal or foreign 
governmental authority or agency within the twelve 
months prior to filing (or a statement that there were 
none), together with the name of the authority or 
agency and an explanation of the reasons for 
differences, if any, between such estimates and the 
estimates included in the report. (See Instruction 7 
with respect to filings with foreign authorities or 
agencies). 


(6) As of the end of the year being reported on, the 
amounts of undeveloped acreage, both leases and 
concessions, if any, expressed in both gross and net 
acres by state, country, or other appropriate 
geographic area, together with an indication of acreage 
concentrations, and, where material, the minimum 
remaining terms of leases and concessions. (See 
Instruction 8.) 


(7) Present activities, such as the number of wells in 
process of drilling, waterfloods in process of 
installation, pressure maintenance operations, and any 
other related operations of material importance. (See 
Instruction 9.) 


Instructions. 1. The required information shall be 
furnished in tabular form whenever practicable. 


2. Estimates of future recoverable oil and gas shall be 
limited to proved developed and proved undeveloped 
future net recoverable reserves. For purposes of this 
instruction “proved reserves” are defined to be those 
quantities of crude oil, natural gas, and natural gas 
liquids which, upon analysis of geologic and 
engineering data, appear with reasonable certainty to 
be recoverable in the future from known oil and gas 
reservoirs under existing economic and operating 
conditions. Proved reserves are limited to those 
quantities of oil and gas which can be expected, with 
little doubt, to be recoverable commercially at current 
prices and costs, under existing regulatory practices 
and with existing conventional equipment and 
operating methods. Depending upon their status of 
development, such proved reserves shall be subdivided 
into the following classifications: 
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(a) Proved Developed Reserves. These are proved 
reserves which can be expected to be recovered 
through existing wells with existing equipment and 
operation methdds. This classification shall include: 


(i) Proved Developed Producing Reserves. 
These are proved developed reserves which 
are expected to be produced from existing 
completion interval(s) now open for 
production in existing wells; and 


(ii) Proved Developed Non-Producing Re- 
serves. These are proved developed re- 
serves which exist behind the casing of 
existing wells, or at minor depths below the 
present bottom of such wells, which are 
expected to be produced through these 
wells in the predictable future, where the 
cost of making such oil and gas available for 
production should be relatively small com- 
pared to the cost of a new well. 


Additional oil and gas expected to be 
obtained through the application of fluid 
injection or other improved recovery tech- 
niques for supplementing the natural forces 
and mechanisms or primary recovery should 
be included as “Proved Developed Re- 
serves” only after testing by a pilot project 
or after the operation of an_ installed 
program has confirmed through production 
response that increased recovery will be 
achieved. 


(b) Proved Undeveloped Reserves. These are proved 
reserves which are expected to be recovered from new 
or undrilled acreage, or from existing wells where a 
relatively major expenditure is required for recomple- 
tion. Reserves on undrilled acreage shall be limited to 
those drilling units offsetting productive units, which 
are reasonably certain of production when drilled. 
Proved reserves for other undrilled units can be 
claimed only where it can be demonstrated with 
certainty that there is continuity of production from the 
existing productive formation. 


Under no circumstances should estimates for proved 
undeveloped reserves be attributable to any acreage for 
which an application of fluid injection or other 
improved recovery technique is contemplated, unless 
such techniques have been proved effective by actual 
tests in the area and in the same reservoir. If warranted, 
however, a narrative discussion can be provided to 
point out those areas where future drilling or other 
operations may develop oil and gas production which 
at the time of filing is considered too uncertain to be 
expressed as numerical estimates for proved reserves. 





3. (a) Consideration should be given to the effect on 
ownership of reserves of any takeover or nationaliza- 
tion by foreign governments of properties owned by the 
registrant, including any possible change of a property 
interest into a long-term supply, purchase or similar 
agreement. 


(b) The amounts of oil and gas subject to purchase 
under long-term supply, purchase, or similar agree- 
ments with foreign governments or authorities should 
be disclosed separately under Item 3(b)(1) when such 
agreements cover all or part of the registrant’s reserves 
under a previous equity interest, or when the registrant 
has invested monies in foreign prospects, or has some 
special arrangement. 


(c) When any foreign government restricts the dis- 
closure of estimated reserves for properties under their 
governmental authority, or amounts under long-term 
supply, purchase, or similar agreements to be dis- 
closed pursuant to Instruction 3(b), the registrant need 
not disclose such estimates or amounts but should 
identify the country and state that the reported reserve 
estimates or amounts do not include figures for the 
named country. 


4.(a) Generally, “net” production should include only 
that production which is owned by the registrant and 
produced to that party’s interest. Such ‘‘net” 
production shall refer to production that is “net after 
royalty”. However, in special situations (e.g., foreign 
production) “net before royalty” production figures 
may be provided if more practical and/or useful. If “net 
before royalty” production figures are furnished, the 
change from the common usage of “net” production 
should be noted. 


(b) Production of oil, gas, condensate, and natural 
gas liquids should be reported separately. In addition, 
any part of the natural gas liquids production obtained 
through or from processing plant ownership, rather 
than through leasehold ownership should be reported 
separately, where material. 


(c) The amounts of oil and gas purchased under long- 
term supply, purchase or similar agreements with 
foreign governments or authorities should be disclosed 
separately under Item 3(b)(2) when such purchases 
represent the registrant’s production or partial pro- 
duction, under a previous interest, or when the regis- 
trant has invested monies in foreign prospects or has 
some special arrangement. 


(d) Any gas used to enhance production shall not be 
disclosed as produced until such time as it is sold. 


5. Definition of gross and net for wells and acres. 


(a) A gross well is a well in which an interest is 


owned. The number of gross wells is the total number 
of wells in which an interest is owned. 


(b) A net well is deemed to exist when the sum of 
fractional ownership interests in gross wells equals 
one. The number of net wells is the sum of the 
fractional interests owned in gross wells expressed as 
whole numbers and fractions thereof. 


(c) A gross acre is an acre in which an interest is 
owned. The number of gross acres is the total number 
of acres in which an interest is owned. 


(d) Avnet acre is deemed to exist when the sum of the 
fractional ownership interests in gross acres equals 
one. The number of net acres is the sum of the 
fractional interests owned in gross acres, expressed as 
whole numbers and fractions thereof. 


NOTE: For those unusual situations where gross and 
net data cannot be supplied, any alternative disclosure 
furnished should set forth adequately the registrant’s 
position with respect to productive wells and 
producing acres. 


6. Theterm “availability” is defined to be an estimate 
of that quantity of oil and gas which can be produced 
from current proved developed reserves using presently 
installed equipment under existing economic and 
operating conditions in a given future time period, 
such as a day, a month, or a year. Such estimate shall 
be based on past performance and shall represent an 
estimate of the amount of oil and gas that can be pro- 
duced for a future time period from existing proved 
reserves under normal operations with current prices 
and costs. Such estimates of available oil and gas 
should be stated for a minimum of one year, but for no 
more than five years. 


NOTE: See paragraph (b) of Guide 2 under the Act for 
the definition of “availability” which is to be used with 
respect to gas supplies of companies engaged in the 
gathering, transmission, or distribution of natural gas. 


7. The requirements in Item 3(b)(5) relating to 
estimates filed with a foreign governmental authority 
or an agency shall not apply if: 


(a) The total foreign reserve estimate in- 
cluded in the Commission filing does not 
exceed 5 percent of the total reserve esti- 
mate; or 


(b) The difference between the foreign 
reserve estimate included in the Com- 
mission filing and the reserve estimate filed 
with the governmental authority or agency 
does not exceed 5 percent. 
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NOTES: 1. A statement that the foreign reserve esti- 
mate or the difference, whichever is applicable, does 
not exceed 5 percent shall also be included. 


2. See Instruction 3 when foreign governments 
restrict disclosure of estimated reserves. 


8. For purposes of Item 3(b)(6), the term “un- 
developed acreage” is considered to be those lease 
acres not now held by production. The term should not 
be confused with that acreage for which proved un- 
developed reserves can be estimated. 


9. (a) Present activities required to be disclosed 
pursuant to Item 3(b)(7) should be provided as of the 
end of the year being reported on. 


(b) The disclosure for wells in the process of being 
drilled should include only those wells actually being 
drilled at the “as of” date explained in Instruction 9(a) 
and should be expressed in terms of both gross and net 
wells. 


(c) The disclosure should not include wells planned 
but not commenced unless there are factors involved 
which make such information material. 


NOTE: FOR FILINGS ON FORM 10-K IN WHICH THE 
MOST RECENT ANNUAL FINANCIAL STATEMENTS 
ARE FOR FISCAL YEARS ENDING AFTER March 31, 
1978, INFORMATION RELATING TO PROPERTIES 
SHALL BE FURNISHED IN ACCORDANCE WITH THE 
PROVISIONS OF ITEM 2 OF REGULATION S-K, 17 
CFR 229.20. 


THE FULL TEXT OF ITEM 2 OR REGULATION S-K 
(Effective after March 31, 1978—see preceding NOTE) 
IS AS FOLLOWS: 


Item 2. Description of property. 

(a) State briefly the location and general character of 
the principal plants, mines and other materially impor- 
tant physical properties of the registrant and its 
subsidiaries. In addition, identify the industry seg- 
ment(s) which use the properties described. If any 
such property is not held in fee or is held subject to any 
major encumbrance, so state and briefly describe how 
held. 


Instructions. 1. What is required is such information 
as will reasonably inform investors as to the suitability, 
adequacy, productive capacity and extent of utilization 
of the facilities used by the registrant. Detailed 
descriptions of the physical characteristics of 
individual properties or legal descriptions by metes 
and bounds are not required and shouid not be given. 
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2. In determining whether properties should be 
described, the registrant should take into account both 
quantitative and qualitative factors. See Item 1(c)(1). 


3. In the case of an extractive enterprise, material 
information should be given as to production, reserves, 
locations, developments and the nature of the regis- 
trant’s interest. Where individual properties are of 
major significance to an industry segment (i) more 
detailed information concerning these matters should 
be furnished, including the results of development in 
the area and significant geological structures and for- 
mations, where appropriate, and (ii) appropriate maps 
should be used to disclose location data of significant 
properties except where numerous maps would be 
required. Where the report of an engineer or other 
expert is referred to in the prospectus, a copy of the full 
report normally should be furnished as supplemental 
information but not as a part of the registration state- 
ment. 


(b) Where oil and gas operations are material to the 
registrant’s business operations or financial position, 
disclose the following under appropriate captions: 


NOTE.—This paragraph (b) shall not apply to filings by 
limited partnerships, or joint ventures that conduct, 
operate, manage, or report upon oil and gas drilling or 
income programs which acquire properties either for 
drilling and production, or for production of oil, gas or 
geothermal steam or water. 


(1) Estimates as of a reasonably current date of 
proved developed and proved undeveloped future net 
recoverable oil and gas by appropriate geographic 
area(s), such as by continent or by country, except that 
United States reserves shall be shown separately. (See 
Instruction 3 with respect to estimates of foreign 
reserves.) 


(2) Net oil and gas production for oil in barrels and 
gas in MCF for each of the last five years, by areas no 
larger than the geographic areas used for estimated 
reserves in paragraph (b)(1) above. (See Instruction 4.) 


(3) As of areasonably current date or as of the end of 
the year being reported on, the total gross and net pro- 
ductive wells, expressed separately for oil and for gas, 
and the total gross and net producing acres. For 
purposes of this requirement, one or more completions 
in the same bore hole shall be counted as one well. A 
footnote shall disclose the number of wells with 
multiple completions (See Instruction 5.) 


(4) The availability of oil and gas from the present 
reserve or contract supply for at least one year from the 
“as of” date of the reserve estimate provided in para- 
graph (b)(1) above. (See Instruction 6.) 





(5) Any proved oil or gas reserve estimates filed with 
or included in reports to any other federal or foreign 
governmental authority or agency within the last year 
(or a statement that there were none), together with the 
name of the authority or agency and an explanation of 
the reasons for differences, if any, between such 
estimates and the estimates included in the regis- 
tration statement. (See Instruction 7 with respect to 
filings with foreign authorities or agencies.) 


(6) Asof areasonably current date or as of the end of 
the year being reported on, the amounts of 
undeveloped acreage, both leases and concessions, if 
any, expressed in both gross and net acres by State, 
county, or other appropriate geographic area, together 
with an indication of acreage concentrations, and, 
where material, the minimum remaining terms of 
leases and concessions. (See Instruction 8.) 


(7) Present activities, such as the number of wells in 
process of drilling, waterfloods in process of instal- 
lation, pressure maintenance operations, and any other 
related operations of material importance. (See 
Instruction 9.) 


Instructions. 1. The required information should be 
furnished in tabular form whenever practicable: 


2. Estimates of future recoverable oil and gas shall be 
\limited to proved developed and proved undeveloped 
future net recoverable reserves. For purposes of this 
instruction, “proved reserves” are defined to be those 
estimated quantities of crude oil, natural gas and 
natural gas liquids which geological and engineering 
data demonstrate with reasonable certainty to be 
recoverable in future years from known reservoirs 
based upon prices and costs existing at the time the 
estimate is made. 


Reservoirs are considered proved if economic produci- 
bility is supported by either actual production or con- 
clusive formation tests. 


For classification purposes, results from drill-stem 
and/or wire-line tests may be considered as conclusive 
formation tests, but results based solely on core 
analysis, and/or electric or other log interpretations 
are not considered to be conclusive formation tests. 


The area of an oil or gas reservoir considered proved 
includes: (1) That portion delineated by drilling and 
defined by gas-oil or oil-water contacts, if any; and (2) 
the immediately adjoining portions not yet drilled, but 
which can be reasonable judged as economically pro- 
ductive on the basis of available geological and 
engineering data. In the absence of information on 
fluid contacts, the lowest known structural occurrence 
of hydrocarbons controls the lower proved limit of the 


reservoir. It is not necessary that production, gathering 
or transportation facilities be in place or operative. 
However, it should be reasonably certain that such 
facilities will be installed in the future. 


Depending upon their status of development, proved 
reserves shall be subdivided into the following classifi- 
cations: 


(a) Proved Developed Reserves. These are proved 
reserves which can be expected to be recovered 
through existing wells with existing equipment and 
operating methods. This classification shall include: 


(i) Proved Developed Producing Reserves. These 
are proved developed reserves which are expected to be 
produced from existing completion interval(s) now 
open for production in existing wells; and 


(ii) Proved Developed Non-Producing Reserves. 
These are proved developed reserves which exist 
behind the casing of existing weils, or at minor depths 
below the present bottom of such wells, which are 
expected to be produced through these wells in the 
predictable future, where the cost of making such oil 
and gas available for production should be relatively 
small compared to the cost of a new well. 


Additional oil and gas expected to be obtained through 
the application of fluid injection or other improved 
recovery techniques for supplementing the natural 
forces and mechanisms of primary recovery should be 
included as “Proved Developed Reserves” only after 
testing by a pilot project or after the operation of an in- 
stalled program has confirmed through production 
response that increased recovery will be achieved. 


(b) Proved Undeveloped Reserves. These are proved 
reserves which are expected to be recovered from new 
wells on undrilled acreage, or from existing wells 
where a relatively major expenditure is required for 
recompletion. Reserves on undrilled acreage shall be 
limited to those drilling units offsetting productive 
units, which are reasonably certain of production when 
drilled. Proved reserves for other undrilled units can be 
claimed only where it can be demonstrated with 
certainty that there is continuity of production from the 
existing productive formation. 


Under no circumstances should estimates for proved 
undeveloped reserves be attributabie to any acreage for 
which an application of fluid injection or other 
improved recovery technique is contemplated, unless 
such techniques have been proved effective by actual 
tests in the area and in the same reservoir. If warranted, 
however, a narrative discussion can be provided to 
point out those areas where future drilling or other 
operations may develop oil and gas production which 
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at the time of filing is considered too uncertain to be 
expressed as numerical estimates for proved reserves. 


3. (a) Consideration should be given to the effect on 
ownership of reserves of any takeover or nationali- 
zation by foreign governments of properties owned by 
the registrant, including any possible change of a 
property interest into a long-term supply, purchase, or 
similar agreement. 


(b) The amounts of oil and gas subject to purchase 
under long-term supply, purchase, or similar agree- 
ments with foreign governments or authorities should 
be disclosed separately under paragraph (b)(1) when 
such agreements cover all or part of the registrant’s 
reserves under a previous equity interest, or when the 
registrant has invested monies in foreign prospects, or 
has some special arrangement. 


(c) When any foreign government restricts the dis- 
closure of estimated reserves for properties under their 
governmental authority, or amounts under long-term 
supply, purchase, or similar agreements to be dis- 
closed pursuant to Instruction 3(b), the registrant need 
not disclose such estimates or amounts but should 
identify the country and indicate that the reported 
reserves estimates or amounts do not include figures 
for the named country. 


4.(a) Generally, “net” production should include only 
that production which is owned by the registrant and 
produced to that party’s interest. Such ‘‘net” 
production shall refer to production that is “net after 
royalty.” However, in special situations (e.g., foreign 
production) “net before royalty” production figures 
may be provided if more practical and/or useful. If “net 
before royalty” production figures are furnished, the 
change from the common usage of “net production” 
should be noted. 


(b) Production of oil, gas, condensate, and natural 
gas liquids should be reported separately. In addition, 
any part of the natural gas liquids production obtained 
through or from processing plant ownership, rather 
than through leasehold ownership should be reported 
separately, where material. 


(c) The amounts of oil and gas purchased under long- 
term supply, purchase, or similar agreements with 
foreign governments or authorities should be disclosed 
separately under paragraph (b)(2) when such 
purchases represent the registrant’s production, or 
partial production, under a previous equity interest, or 
when the registrant has invested monies in foreign 
prospects or has some special arrangement. 


(d) Any gas used to enhance production shall not be 
disclosed as produced until such time as it is sold. 
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5. Definition of gross and net for wells and acres. 


(a) A gross well is a well in which an interest is 
owned. The number of gross wells is the total number 
of wells in which an interest is owned. 


(b) A net well is deemed to exist when the sum of 
fractional ownership interests in gross wells equals 
one. The number of net wells is the sum of the 
fractional interests owned in gross wells expressed as 
whole numbers and fractions thereof. 


(c) A gross acre is an acre in which an interest is 
owned. The number of gross acres is the total number 
of acres in which an interest is owned. 


(d) Anetacre is deemed to exist when the sum of the 
fractional ownership interests in gross acres equals 
one. The number of net acres is the sum of the 
fractional interests owned in gross acres, expressed as 
whole numbers and fractions thereof. 


NOTE—For those unusual situations where gross and 
net data cannot be supplied, any alternative disclosure 
furnished should set forth adequately the registrant’s 
position with respect to productive wells and 
producing acres. 


6. Theterm “availability” is defined to be an estimate 
of that quantity of oil and gas which can be produced 
from current proved developed reserves using presently 
installed equipment under presently existing economic 
and operating conditions in a given future time period, 
such as a day, a month, or a year. Such estimate shall 
be based on past performance, and shall represent an 
estimate of the amount of oil and gas that can be pro- 
duced for a future time period from existing proved 
developed reserves under normal operations with 
prices and costs existing at the time the estimate is 
made. Such estimates of available oil and gas should 
be stated for a minimum of one year but for no more 
than five years. 


NOTE.—See paragraph (b) of Guide 28 under the 
Securities Act of 1933 or Guide 2 under the Securities 
Exchange Act of 1934 for the definition of “availability” 
which is to be used with respect to gas supplies of 
companies engaged in the gathering, transmission, or 
distribution of natural gas. 


7. The requirements in paragraph (b)(5) relating to 
estimates filed with a foreign governmental authority 
or agency shall not apply if: 


(a) The total foreign reserve estimate in- 
cluded in the Commission filing does not 
exceed 5 percent of the total reserve esti- 
mate; or 





(b) The difference between the foreign 
reserve estimate included in the Commis- 
sion filing and the reserve estimate filed 
with the governmental authority or agency 
does not exceed five percent. 


NOTE 1.—A_ statement that the foreign reserve 
estimate or the difference, whichever is applicable, 
does not exceed five percent shall also be included. 


2. See Instruction 3 when foreign governments 
restrict disclosure of estimated reserves. 


8. For purposes of paragraph (b)(6), the term “un- 
developed acreage” is considered to be those lease 
acres not now held by production. The term should not 
be confused with that acreage for which proved un- 
developed reserves can be estimated. 


9. (a) Present activities required to be disclosed 
pursuant to paragraph (b)(7) should be provided for an 
“as of” date as close to the date of filing a registration 
statement as reasonably possible or as of the end of 
the year being reported on. 


(b) The disclosure for wells in the process of being 
drilled should include only those wells actually being 
drilled at the “as of” date explained in Instruction 9(a), 
and should be expressed in terms of both gross and net 
wells. 


(c) The disclosure should not include wells planned 
but not commenced, unless there are factors involved 
which make such information material. 


Item 4. Parents and Subsidiaries. 


(a) Furnish a list or diagram of all parents and 
subsidiaries of the registrant and as to each person 
named indicate the percentage of voting securities 
owned, or other basis of control, by its immediate 
parent, if any. 


Instructions. 1. The list or diagram shall include the 
registrant and shall be so prepared as to show clearly 
the relationship of each person named to the registrant 
and to the other persons named. If any person is 
controlled by means of the direct ownership of its 
securities by two or more persons, so indicate by 
appropriate cross-reference. 


2. Designate by appropriate symbols (a) subsidiaries 
for which separate financial statements are filed; (b) 
subsidiaries included in consolidated financial state- 
ments; (c) subsidiaries included in group financial 
statements filed for unconsolidated subsidiaries; and 
(d) other subsidiaries, indicating briefly why financial 
statements of such subsidiaries are not filed. 


3. Include the name of the State or other jurisdiction 
in which each subsidiary was incorporated or 
organized. 


4. The names of particular subsidiaries may be 
omitted if the unnamed subsidiaries, considered in the 
aggregate as a single subsidiary, would not constitute 
a significant subsidiary. 


5. The names of consolidated wholly-owned multiple 
subsidiaries carrying on the same line of business, 
such as chain stores or small loan companies, may be 
omitted, provided the name of the immediate parent, 
the line of business, the number of omitted 
subsidiaries operating in the United States and the 
number operating in foreign countries are given. This 
instruction shall not apply, however, to banks, 
insurance companies, savings and loan associations or 
to any subsidiary subject to reguiation by another 
Federal agency. 


6. If the registrant owns directly or indirectly 
approximately 50 percent of the voting securities of any 
person and approximately 50 percent of the voting 
securities of such person is owned directly or indirectly 
by another single interest, or if the registrant takes up 
the equity in undistributed earnings of any other 
unconsolidated person, such person shall be deemed 
to be a subsidiary for the purpose of this item. 


Item 5. Legal Proceedings. (Effective until 
tember 30, 1978—See Note following this Item.) 


Sep- 


(a) Briefly describe any material pending legal 
proceedings, other than ordinary routine litigation 
incidental to the business, to which the registrant or 
any of its subsidiaries is a party or of which any of their 
property is the subject. Include the name of the court 
or agency in which the proceedings are pending, the 
date instituted, the principal parties thereto, a 
description of the factual basis alleged to underlie the 
proceeding and the relief sought. Include similar 
information as to any such proceedings known to be 
contemplated by governmental authorities. 


(b) If any material legal proceeding which was 
previously reported or which became reportable during 
the fourth quarter of registrant’s fiscal year was 
terminated during such quarter, give the date of 
termination and describe the disposition thereof with 
respect to the registrant and its subsidiaries. 


Instructions. 1. If the business ordinarily results in 
actions for negligence or other claims, no such action 
or claim need be described unless it departs from the 
normal kind of such actions. 


2. No information need be given with respect to any 
proceeding which involves primarily a claim for 
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damages if the amount involved, exclusive of interest 
and cost, does not exceed 10 percent of the current 
assets of the registrant and its subsidiaries on a 
consolidated basis. However, if any proceeding 
presents in large degree the same issues as other 
proceedings pending or known to be contemplated, the 
amount involved in such other proceedings shall be 
included in computing such percentage. 


3. Notwithstanding Instructions 1 and 2, any material 
bankruptcy, receivership, or similar proceeding with 
respect to the registrant or any of its significant 
subsidiaries shall be described. Any material 
proceedings to which any director, officer or affiliate of 
the registrant, any security holder named in answer to 
Item 14(a), or any associate of any such director, 
officer or security holder, is a party, or has a material 
interest adverse to the registrant or any of its 
subsidiaries shall also be described. 


4. Notwithstanding the foregoing, administrative or 
judicial proceedings arising under any Federal, State or 
local provisions regulating the discharge of materials 
into the environment or otherwise relating to the 
protection of the environment shall not be deemed 
“ordinary routine litigation incidental to the business” 
and shall be described if such proceeding is material to 
the business or financial condition of the registrant or 
if it involves primarily a claim for damages and the 
amount involved, exclusive of interest and costs, 
exceeds 10 percent of the current assets of the 
registrant and its subsidiaries on a consolidated basis. 
Any such proceedings by governmental authorities 
shall be deemed material and shall be described 
whether or not the amount of any claim for damages in- 
volved exceeds 10 percent of current assets on a con- 
solidated basis and whether or not such proceedings 
are considered “ordinary routine litigation incidental to 
the business”; provided, however, that such proceed- 
ings which are similar in nature may be grouped and 
described generically stating: the number of such 
proceedings in each group; a generic description of 
such proceedings; the issues generally involved; and, 
if such proceedings in the aggregate are material to the 
business or financial condition of the registrant, the 
effect of such proceedings on the business or financial 
condition of the registrant. 


NOTE: FOR REPORTS ON FORM 10-K FILED WITH 
THE COMMISSION AFTER SEPTEMBER 30, 1978, 
INFORMATION RELATING TO LEGAL PROCEEDINGS 
SHALL BE FURNISHED IN ACCORDANCE WITH THE 
PROVISIONS OF ITEM 5 OF REGULATION S-K, 17 
CFR 229.20. 


THE FULL TEXT OF ITEM 5 OF REGULATION S-K 
(Effective after September 30, 1978—see preceding 
Note) IS AS FOLLOWS: 
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Item 5. Legal Proceedings. 


Briefly describe any material pending legal 
proceedings, other than ordinary routine litigation 
incidental to the business, to which the registrant or 
any of its subsidiaries is a party or of which any of their 
property is the subject. Include the name of the court 
or agency in which the proceedings are pending, the 
date instituted, the principal parties thereto, a 
description of the factual basis alleged to underlie the 
proceeding and the relief sought. Include similar 
information as to any such proceedings known to be 
contemplated by governmental authorities. 


Instructions. 1. If the business ordinarily results in 
actions for negligence or other claims, no such action 
or claim need be described unless it departs from the 
normal kind of such actions. 


2. No information need be given with respect to any 

proceeding which involves primarily a claim for 

damages if the amount involved, exciusive of interest 

and costs, does not exceed 10 percent of the current 

assets of the registrant and its subsidiaries on a 

or beneficially of more than 5 percent of any class of ' 
presents in large degree the same issues as other 

proceedings pending or known to be contemplated, the 

amount involved in such other proceedings shall be 

included in computing such percentage. 


3. Notwithstanding Instructions 1 and 2, any material 
bankruptcy, receivership, or similar proceeding with 
respect to the registrant or any of its significant 
subsidiaries shall be described. 


4. Any material proceedings to which any director, 
officer or affiliate of the registrant, any owner of record 
or beneficially of more than 5 percent of any class of 
voting securities of the registrant, or any associate of 
any such director, officer or security holder is a party 
adverse to the registrant or any of its subsidiaries or 
has a material interest adverse to the registrant or any 
of its subsidiaries, also shall be described. 


5. Notwithstanding the foregoing, administrative or 
judicial proceedings arising under any federal, state or 
local provisions which have been enacted or adopted 
regulating the discharge of materials into the 
environment or otherwise relating to the protection of 
the environment shall not be deemed “ordinary routine 
litigation incidental to the business” and shall be 
described if such proceeding is material to the 
business or financial condition of the registrant or if it 
involves primarily a claim for damages and the amount 
involved, exclusive of interest and costs, exceeds 10 
percent of the current assets of the registrant and its 
subsidiaries on a consolidated basis. Any -such 
proceedings by governmental authorities shall be 
deemed material and shall be described whether or not 





the amount of any claim for damages involved exceeds 
10 percent of current assets on a consolidated basis 
and whether or not such proceedings are considered 
“ordinary routine litigation incidental to the business”; 
provided however, that such proceedings which are 
similar in nature may be grouped and described 
generically stating: the number of such proceedings in 
each group; the issues generally involved; and, if such 
proceedings in the aggregate are material to the 
business or financial condition of the registrant, the 
effect of such proceedings on the business or financial 
condition of the registrant. 


Item 6. Increases and Decreases in Outstanding 
Securities and Indebtedness. 


(a) Give the following information as to all increases 
and decreases during the fiscal year in the amount of 
equity securities of the registrant outstanding: 


(1) The title of the class of securities involved; 
(2) The date of the transaction; 


(3) The amount of securities involved and whether an 
increase or a decrease; and 


(4) A brief description of the transaction in which the 
increase or decrease occurred. If previously reported, 
the description may be incorporated by a specific 
reference to the previous filing. 


Instruction. The information shall be prepared in the 
form of a reconciliation between the amounts shown 
to be outstanding on the balance sheet to be filed with 
this report and the amounts shown on the registrant’s 
balance sheet for the previous year. The exercise of 
outstanding options or warrants (separately by class or 
type of option or warrant), conversions of previously 
issued convertible securities (Separately by class of 
security) and the issuance of options may be grouped 
together showing the dates between which all such 
transactions occurred. If the information called for has 
been previously reported on Form 10-Q it may be 
incorporated by a specific reference to the previous 
filing. 


(b) Increases and decreases in the amount 
outstanding of debt securities and indebtedness which 
were previously reported in reports on Form 10-Q 
should be listed and briefly discussed with appropriate 
cross references to the earlier disclosure. 


(c) If, during the fourth quarter of registrant’s fiscal 
year, the amount of debt securities or indebtedness 
outstanding has been increased or decreased through 
one or more transactions, and the aggregate amount of 
all such increases or decreases not previously reported 

exeeeds 5% of the outstanding securities or 


indebtedness of the affected class, 
following information: 


furnish the 


(1) Title of class, the amount outstanding as last 
previously reported, and the amount presently 
outstanding (as of a specified date); 


(2) A brief description of the transaction or 
transactions resulting in the change; 


(3) If an increase in securities or indebtedness is 
reported, furnish: (i) a statement of the aggregate net 
cash proceeds or the nature and aggregate amount of 
any consideration received or to be received by the 
registrant; (ii) the names of the principal underwriters, 
if any, indicating any such underwriters which are 
affiliates of the registrant; (iii) a reasonably itemized 
statement of the purposes, so far as determinable, for 
which the net proceeds have been or are to be used and 
the approximate amount used or to be used for each 
such purpose; and (iv) a statement as to whether or not 
any such securities were registered under the 
Securities Act of 1933; if not, an indication of the 
exemption claimed and the facts relied upon to make 
the exemption available; and 


(4) If a decrease in securities or indebtedness is 
reported, a statement of the aggregate amount of cash 
or the nature and aggregate amount of any other 
consideration paid or to be paid by the registrant in 
connection with such transaction or transactions. 


Instructions. 1. For the purpose of responding to 
paragraph (b) the registrant may treat each of the 
following as a single class of indebtedness: (1) conver- 
tible long-term debt, and (2) other indebtedness. 


2. This paragraph does not apply to notes, drafts, 
bills of exchange, bankers’ acceptances, or other obli- 
gations which mature not later than 1 year from the 
date of issuance. No report need be made where the 
amount not previously reported, although in excess of 
5 percent of the amount outstanding, does not exceed 
$50,000 face amount of indebtedness or 1,000 shares 
or other units. 


3. This paragraph includes the reissuance of treasury 
securities and securities held for the account of the 
issuer thereof. The extension of the maturity date of 
indebtedness shall be deemed to be the issuance of 
new indebtedness for the purpose of this paragraph. In 
the case of such an extension, the percentage shall be 
computed upon the basis of the principal amount of 
the indebtedness extended. 


4. This paragraph need not be answered as to 
decreases resulting from ordinary sinking fund opera- 
tions, similar periodic decreases made pursuant to the 
terms of the constituent instruments, decreases 
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resulting from the conversion of securities or 
decreases resulting from the payment of indebtedness 
at maturity. 


Item 7. Changes in Securities and Changes in 
Security for Registered Securities. 


General Instruction. No response to this item is 
required if the information called for herein has been 
previously reported in a report on Form 10-Q. 


(a) If the constituent instruments defining the rights 
of the holders of any class of registered securities have 
been materially modified, give the title of the class of 
securities involved and state briefly the general effect 
of such modification upon the rights of holders of such 
securities. 


(b) If the rights evidenced by any class of registered 
securities have been materially limited or qualified by 
the issuance or modification of any other class of 
securities, state briefly the general effect of the 
issuance or modification of such other class of securi- 
ties upon the rights of the holders of the registered 
securities. 


Instruction. Working capital restrictions and other 
limitations upon payment of dividends are to be 
reported hereunder. 


(c) If there has been a material withdrawal or substi- 
tution of assets securing any class of registered 
securities of the registrant, furnish the following infor- 
mation: 


1. Give the title of the securities. 


2. Identify and describe briefly the assets 
involved in the withdrawal or substitutions. 


3. Indicate the provision in the underlying 
indenture, if any, authorizing the withdrawal 
or substitution. 


Instruction. This paragraph need not be answered 
where the withdrawal or substitution is made pursuant 
to the terms of an indenture which has been qualified 
under the Trust Indenture Act of 1939. 


Item 8. Defaults upon Senior Securities. 


General Instruction. No response to this item is 
required if the information called for herein has been 
previously reported in a report on Form 10-Q. 


634/SEC DOCKET 


(a) If there has been any material default in the pay- 
ment of principal, a sinking or purchase fund install- 
ment, or any other material default not cured within 30 
days, with respect to any indebtedness of the regis- 
trant or any of its significant subsidiaries exceeding 5 
percent of the total assets of the registrant and its 
consolidated subsidiaries, identify the indebtedness 
and state the nature of the default. In the case of sucha 
default in the payment of principal, interest or a 
sinking or purchase fund installment, state the amount 
of the default and the total arrearage on the date of 
filing this report. 


Instruction. This paragraph refers only to events 
which have become defaults under the governing 
instruments, j.e., after the expiration of any period of 
grace and compliance with any notice requirements. 


(b) If any material arrearage in the payment of divi- 
dends has occurred or if there has been any other 
material delinquency not cured within 30 days, with 
respect to any class of preferred stock of the registrant 
which is registered or which ranks prior to any class of 
registered securities, or with respect to any class of 
preferred stock of any significant subsidiary of the 
registrant, give the title of the class and state the 
nature of the arrearage or delinquency. In the case of 
an arrearage in the payment of dividends, state the 
amount and the total arrearage on the date of filing this 
report. 


Instruction. Item 8 need not be answered as to any 
default or arrearage with respect to any class of 
securities all of which is held by, or for the account of, 
the registrant or its totally held subsidiaries. 


Item 9. Approximate Number of Equity Security 
Holders. 


State in the tabular form indicated below the approxi- 
mate number of holders of record of each class of 
equity securities of the registrant as of the end of the 
fiscal year: 


(1) (2) 
Title of class 


Number of record 
holders 


Instructions. 1. Attention is directed to the definition 
of the term “equity security” in Section 3(a)(11) of the 
Act and Rule 3a11-1 thereunder and the definition of 
the term “held of record” in Rule 12g-1. 


2. The information shall be given as of the end of the 
last fiscal year or as of any subsequent date, except 





that if the latest determination of the number of record 
hoiders of any class of equity securities was made for 
some other purpose within 90 days prior to the end of 
the last fiscal year, the information may be given as of 
the date of such determination. 


3. Information need not be given with respect to the 
number of holders of outstanding nontransferrable 
options to purchase securities of the registrant. 


Item 10. Submission of Matters to a Vote of Security 
Holders. 


If any matter has been submitted to a vote of security 
holders, through the solicitation of proxies or 
otherwise, furnish the following information if not pre- 
viously disclosed in a report on Form 10-Q: 


(a) The date of the meeting and whether it 
was an annual or special meeting. 


(b) If the meeting involved the election of 
directors, state the name of each director 
elected at the meeting and the name of each 
other director whose term of office as a 
director continued after the meeting. 


(c) Briefly describe each other matter 
voted upon at the meeting and state the 
number of affirmative votes and the number 
of negative votes cast with respect to each 
such matter. 


Instructions. 1. If any matter has been submitted to a 
vote of security holders otherwise than at a meeting of 
such security holders, corresponding information with 
respect to such submission shall be furnished. The 
solicitation of any authorization or consent (other than 
a proxy to vote at a stockholders’ meeting) with respect 
to any matter shall be deemed a submission of such 
matter to a vote of security holders within the meaning 
of this item. 


2. Paragraph (a) need be answered only if paragraph 
(b) or (c) is required to be answered. 


3. Paragraph (b) need not be answered if (i) proxies 
for the meeting were solicited pursuant to Regulation 
14 under the Act, (ii) there was no solicitation in oppo- 
sition to the management’s nominees listed in the 
proxy statement, and (iii) all of such nominees were 
elected. If the registrant did not solicit proxies and the 
board of directors as previously reported to the 
Commission was reelected in its entirety, a statement 
to that effect in answer to paragraph (b) will suffice as 
an answer thereto. 


4. Paragraph (c) need not be answered as to 
procedural matters or as to the selection or approval of 
auditors. 


5. If the registrant has published a report containing 
all of the information called for by the item, the item 
may be answered by a reference to the information 
contained in such report, provided copies of such 
report are filed as an exhibit to the report on this form. 


Item 11. Executive Officers of the Registrant. 
(Effective until September 30, 1978—See Note 
following this Item.) 


(a) List the names and ages of all executive officers 
of the registrant and all persons chosen to become 
executive officers; state the nature of any family 
relationship between them; indicate all positions and 
offices with the registrant held by each such person; 
state his term of office as officer and the period during 
which he has served as such and briefly describe any 
arrangement or understanding between him and any 
other person pursuant to which he was selected as an 
officer. 


Instructions. 1. Do not include arrangements or 
understandings with directors or officers of the regis- 
trant acting solely in their capacities as such. 


2. The term “executive officer” means the president, 
secretary, treasurer, any vice president in charge of a 
principal business function (such as sales, adminis- 
tration or finance) and any other person who performs 
similar policy making functions for the registrant. 


3. The term “family relationship” means any relation- 
ship by blood, marriage or adoption, not more remote 
than first cousin. 


(b) Give a brief account of the business experience 
during the past five years of each executive officer, 
including his principal occupations and employment 
during that period and the name and principal business 
of any corporation or other organization in which such 
occupations and employment were carried on. Where 
an executive officer has been employed by the regis- 
trant or a subsidiary of the registrant for less than five 
years, a brief explanation should be included as to the 
nature of the responsibilities undertaken by the 
individual in prior positions to provide adequate dis- 
closure of his prior business experience. What is 
required is information relating to the level of his 
professional competence, which may include, 
depending upon the circumstances, such specific 
information as the size of the operation supervised. 


SEC DOCKET/635 





NOTE: AS OF SEPTEMBER 30, 1978, THIS ITEM HAS 
BEEN DELETED FROM PART | OF FORM 10-K. AFTER 
THIS DATE, INFORMATION RELATING TO EXECU- 
TIVE OFFICERS SHALL BE FURNISHED IN PART II IN 
ACCORDANCE WITH THE PROVISIONS OF ITEM 3 OF 
REGULATION S-K, 17 CFR 229.20. THE REMAINING 
ITEMS OF FORM 10-K WILL BE APPROPRIATELY RE- 
NUMBERED. 


Item 12. Indemnification of Directors and Officers. 
State the general effect of any charter provision, bylaw, 
contract, arrangement or statute under which any 
director or officer of the registrant is insured or 
indemnified in any manner against any liability which 
he may incur in his capacity as such. 


Item 13. Financial Statements, Exhibits Filed, and 
Reports on Form 8-K. 


(a) List all of the following documents filed as a part 
of the report: 


1. All financial statements. 


2. All exhibits, including those 
porated by reference. 


incor- 


Instruction. Where any financial statement or exhibit 
is incorporated by reference, the incorporation by 
reference shall be set forth in the list required by this 
item. See Rule 12b-23 (17 CFR 240.12b-23). 


(b) Reports on Form 8-K. State whether any reports 
on Form 8-K have been filed during the last quarter of 
the period covered by this report, listing the items 
reported, any financial statements filed and the dates 
of any such reports. 


PART Il 


Part Il has not been reproduced because comments are 
not being solicited thereon at this time. 


SIGNATURES 


Pursuant to the requirements of Section 13 or 15(d) of 
the Securities Exchange Act of 1934, the registrant has 
duly caused this report to be signed on its behalf by the 
undersigned, thereunto duly authorized. 
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Registrant 








Signature* 


*Print the name and title of the signing officer under 
this signature. 


INSTRUCTIONS AS TO FINANCIAL STATEMENTS 


The Instructions as to Financial Statements have not 
been reproduced because comments are not being 
solicited thereon at this time. 


INSTRUCTIONS AS TO EXHIBITS 


Subject to Rule 12b-32 regarding the incorporation of 
exhibits by reference, the following exhibits shall be 
filed as a part of. the report: 


A. Copies of all amendments or modifications, not 
previously filed, to all exhibits previously filed (or 
copies of such exhibits as amended or modified). 


B. Copies of all contracts and other documents of a 
character required to be filed as an exhibit to an origi- 
nal registration statement on Form 10 which were 
executed or in effect during the fiscal year and not pre- 
viously filed. 


C. Copies of the exhibits called for by Instructions 3, 
4(d) and 5 to Item 2. 


D. Copies of all constituent instruments defining the 
rights of the holders of any new class of securities 
referred to in answer to Item 6(c). 


E. Copies of the amendments to all constituent 
instruments and other documents described in answer 
to Item 7. 


F. Copies of the text of any proposal described and 
copies of any published report furnished in response to 
Item 10. 


SUPPLEMENTAL INFORMATION TO BE FURNISHED 
WITH REPORTS FILED PURSUANT TO SECTION 15(d) 





_ OF THE ACT BY ISSUERS WHICH HAVE NOT REGIS- 
TERED SECURITIES PURSUANT TO SECTION 12 OF 
THE ACT 


(a) Every registrant which files an annual report on 
this form pursuant to Section 15(d) of the Act shall 
furnish to the Commission for its information, at the 
time of filing its report on this form, four copies of the 
following: 


(1) Any annual report to stockholders 
covering the registrant’s last fiscal year; and 


(2) Every proxy statement, form of proxy 
or other proxy soliciting material sent to 
more than ten of the registrant’s stock- 
holders with respect to any annual or other 
meeting of stockholders. 


(b) The foregoing material shall not be deemed to be 
“filed” with the Commission or otherwise subject to 
the liabilities of Section 18 of the Act, except to the 
extent that the registrant specifically incorporates it in 
its annual report on this form by reference. 


(c) If no such annual report or proxy material has 
been sent to stockholders, a statement to that effect 
shall be included in the answer to Item 13. If such 
report or proxy material is to be furnished to stock- 


holders subsequent to the filing of the annual report on 
this form, the registrant shall so state in answer to Item 
13 and shall furnish copies of such material to the 
Commission when it is sent to stockholders. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15069/August 16, 1978 


In the Matter of 

Y&S CANDIES, INC. 

Admin. Proc. File No. 3-5493 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until August 28, 1978, 
to request a hearing on an application by Y&S Candies, 
Inc. (“Applicant”) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended (the 
“1934 Act”), for an order exempting the Applicant from 
the provisions of Sections 13 and 15(d) of the 1934 Act. 


On November 30, 1977, the Applicant became a wholly- 
owned subsidiary of Hershey Foods Corporation, 
(“Hershey”). As a result of the merger, Hershey is the 
sole stockholder of the Applicant. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15070/August 16, 1978 


Notices have been issued giving interested persons 
until September 13 to comment on the applications 
requesting withdrawal of the common stocks of The 
Miller-Wohl Co., Inc. (par value 50 cents); and WUI, 
Inc. (w/o par value) from listing and registration on the 
American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15071/August 16, 1978 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-78-40) 
ORDER APPROVING PROPOSED RULE CHANGE 


On June 22, 1978, the New York Stock Exchange, Inc. 
filed with the Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 1934, 15 
U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 there- 
under, copies of a proposed rule change to amend 
NYSE Rule 410 to require members and member 
organizations to preserve certain records of orders “in 
an easily accessible place” for the first two years of the 
present three year retention period, as required by 
Securities Exchange Act Rule 17a-4(b)(1) (17 CFR 
240.17a-4(b)(1)); to amend NYSE Rule 416(a) to require 
members and member organizations to submit to the 
Exchange such information as the Exchange deter- 
mines is essential for the protection of investors and in 
the public interest; and to delete the reporting require- 
ment relating to Income and Expense Reports 
contained in NYSE Rule 425, in view of the uniform 
reporting requirements for brokers and dealers. 
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Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-14935, July 6, 
1978) and by publication in the Federal Register (43 FR 
29873, July 11, 1978). All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission any any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552 were made available to the 
public at the Commission’s Public Reference Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
Rules and regulations thereunder applicable to 
national securities exchanges and in particular, the 
requirements of Section 6 and the rules and reguiations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15072/August 16, 1978 


File No. SR-NYSE-78-20 


NOTICE OF FILING OF AMENDMENT TO PROPOSED 
RULE CHANGE 


The New York Stock Exchange, Inc. (‘‘NYSE’’) 
submitted, on July 24, 1978, an amendment (the 
“amendment”) to its proposed rule change (the “Pro- 
posal”), previously filed under Rule 19b-4 (File No. 
SR-NYSE-78-20), concerning qualification and exami- 
nation requirements for certain categories of registered 
representatives. The Proposal as originally filed, was 
to amend NYSE Rule 345.15 to (a) allow registered 
representatives whose activities are limited solely to 
the solicitation of the sale or purchase of investment 
company securities and vatiable contracts, real estate 
securities, and direct participation programs to meet 
the NYSE’s qualification standards by fulfilling 
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specialized training and examination requirements 
either of the NYSE, or of other self-regulatory organi- 
zations whose requirements are acceptable to the 
NYSE, and (b) to enable the NYSE to create specialized 
training and examination requirements for registered 
representative candidates engaged in limited activities 
other than those enumerated above. Notice of the 
Proposal together with its terms of substance was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 14689, April 20, 1978) 
and by publication in the Federal Register (43 FR 
19089, May 3, 1978). 


The amendment to the Proposal deletes paragraph 
345.15(3) of the Proposal. That paragraph was the 
portion of the Proposal which would have enabled the 
NYSE to create specialized training and examination 
requirements for registered representative candidates 
engaged in limited activities other than the solicitation 
of the sale or purchase of investment company 
securities and variable contracts, real estate securities, 
and direct participation programs. 


Registered representatives engaged in the afore- 
mentioned limited activities are currently required by 
the NYSE to pass the “Series 7” examination. However, 
in the amendment the NYSE states that it is its 
intention to permit registered representatives engaged 
solely in those limited activities to fulfill the NYSE’s 
examination requirements by satisfactorily completing 
the shorter and less complex “Series 1” examination. 


Publication of the Proposal, as amended, (the 
“Amended Proposal”) is expected to be made in the 
Federal Register during the week of August 21, 1978. In 
order to assist the Commission to determine whether 
to approve the Amended Proposal or institute 
proceedings to determine whether the Amended 
Proposal should be disapproved, interested persons 
are invited to submit written data, views, and 
arguments concerning it within 15 days from the date 
of publication in the Federal Register. Persons desiring 
to make written comments should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NYSE-78-20. 


Copies of the Amended Proposal and all subsequent 
amendments, and copies of all written statements with 
respect to File No. SR-NYSE-78-20 which are filed with 
the Commission and all written communications 
relating to SR-NYSE-78-20 between the Commission 
and any person, other than those which may be 
withheld from the public in accordance with the 
provisions of Section 552 of title 5, United States Code, 
will be available for inspection and copying at the 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of any 





subsequent amendments will also be available at the 
principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15073/August 16, 1978 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, INCORPO- 
RATED 

La Salle at Jackson 

Chicago, Illinois 60604 


(SR-CBOE-78-16) 


ORDER APPROVING PROPOSED RULE CHANGE BY 
CHICAGO BOARD OPTIONS EXCHANGE, INCORPO- 
RATED 


On June 12, 1978, the Chicago Board Options 
Exchange, Incorporated (“CBOE”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 78(s)(b) 
(the “Act”) and Rule 19b-4 [17 CFR 240.19b-4] 
thereunder, copies of a proposed rule change that 
would permit introduction of a third expiration 
cycle—March/June/September/December (the “March 
cycle”), for certain classes of standardized options 
contracts listed on the CBOE. Initially the CBOE will 
transfer to the March cycle fourteen option classes 
currently assigned to the January/April/July /October 
cycle (the “January cycle”). 1 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 14874, June 21, 
1978) and by publication in the Federal Register (43 FR 





1The CBOE has indicated that its January cycle classes 
currently account for about 80% of contract volume. 
The contemplated transfer would commence on 
October 23, 1978. 


28061, June 28, 1978). All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made 
available to the public at the Commission’s Public 
Reference Room. 


While the CBOE has not identified the fourteen classes 
which will be transferred to the new expiration cycle, 
the Exchange represents that the subject classes will 
be exclusively-traded on the CBOE and that 
implementation of the March cycle will not result in 
multiple cycle trading in any option class. 
Accordingly, should the CBOE determine to initiate 
multiple cycle trading in any option class listed 
thereon, such a decision would be required to be 
submitted to the Commission as a proposed rule 
change pursuant to Section 19(b)(1) of the Act and 
Rule 19b-4 thereunder. 


To the extent that SR-CBOE-78-16 will ease the 
administrative burdens on CBOE member firms by 
reducing the concentration of option classes assigned 
to the January expiration cycle, the proposal would 
appear to facilitate transactions in certain option 
classes traded on that Exchange by fostering better 
coordination among persons engaged in the clearance 
and settlement of transactions therein. Accordingly, 
the Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the 
requirements of Section 6 and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





2multiple cycle trading would occur, for example, 
where two exchanges list options of the same class but 
assign them to different expiration cycles. Similarly, 
an exclusively-listed option class would be traded on a 
multiple-cycle basis if option series of that class were 
issued on at least two expiration cycles. 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20668/April 11, 1978 


In the Matter of 


CONNECTICUT YANKEE ATOMIC POWER COMPANY 
P.O. Box 270 
Hartford, Connecticut 06101 


(70-6191) 


NOTICE OF PROPOSAL TO MAKE FIVE YEAR 
UNSECURED BANK BORROWINGS 


NOTICE IS HEREBY GIVEN that Connecticut Yankee 
Atomic Power Company (“Connecticut Yankee”), a 
subsidiary of Northeast Utilities and New England 
Electric System, both registered holding companies, 
has filed an application-declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 6 
and 7 of the Act and Rule 50(a)(2) promulgated 
thereunder as applicable to the proposed transaction. 
All interested persons are referred to the 
application-declaration, which is summarized below, 
for a complete statement of the proposed transaction. 


Connecticut Yankee is the owner of a 575,000 kW 
nuclear electric generating plant (“Plant”) in Haddam, 
Connecticut, which has been in operation since 
January 1968. Outstanding shares of Connecticut 
Yankee’s common stock are owned by eleven New 
England electric utilities. 


The Connecticut Bank and Trust Company (“CBT”), 


The Chase Manhattan Bank, N.A. (“Chase”) and 
Chemical Bank (“Chemical”) (collectively the “Banks”) 
propose to make five-year unsecured term loans (“Term 
Loans”) to Connecticut Yankee in the aggregate 
principal amount of $20,000,000 as follows: 


CBT $5,000,000 
Chase $7,500,000 
Chemical $7,500,000 


The Term Loans will be evidenced by term notes (“Term 
Notes”) executed by Connecticut Yankee which will 
mature on August 31, 1983. The Term Notes will bear 
interest at a rate per annum equal: (i) on and after the 
closing date to and including August 31, 1980 to 105% 
of the prime rate of The Connecticut Bank and Trust 
Company, known as “Base Rate A”, (ii) on and after 
September 1, 1980, to and including August 31, 1981, 
to 106% of Base Rate A and (iii) on and after 
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September 1, 1981, to August 31, 1983, to 107% of 
Base Rate A. The interest rate will be adjusted 
automatically on the effective date of any change in 
Base Rate A. Connecticut Yankee will pay to the Banks 
a commitment fee of % of 1% per annum on the 
principal amount of the Term Notes from the date of 
the Term Loan Agreement to the date the Term Loans 
are made, which date shall not be more than sixty (60) 
days from the date of the Term Loan Agreement. 


CBT will act as agent for the Banks for the purpose of 
receiving payments by Connecticut Yankee on the 
Term Notes and in general for administration of the 
Term Loans under the Term Loan Agreement. 


The Term Loans may be prepaid at any time, in whole 
or in part, without premium. In addition, Connecticut 
Yankee and the Banks have agreed to review, prior to 
September 1, 1980, the rate of interest to be in effect 
for the third, fourth and fifth years of the Term Notes. If 
the Banks and the Company agree on a modification of 
the rates, appropriate modifications to the Term Loans 
and the Term Notes will be made, subject to such 
regulatory approvals as may be required. Connecticut 
Yankee will not be required to obtain further approval 
of the Commission of any such modified rates so long 
as Connecticut Yankee’s effective cost as a result of 
such modified rates is no greater than its cost resulting 
from the rates for the third, fourth and fifth years 
specified above. 


If Connecticut Yankee and the Banks fail to agree on a 
modification of interest rates, the Banks may elect to 
require Connecticut Yankee to commence on 
December 1, 1980, quarterly prepayments of the 
principal of the Term Notes. If such election is made, 
Connecticut Yankee will prepay an aggregate 
$1,666,666 principal amount of the Term Notes on 
March 1, June 1, September 1, and December 1, of 
each year commencing December 1, 1980, through 
June 1, 1983, inclusive and will make a final payment of 
$1,666,674 principal amount of the Term Notes at 
maturity on August 31, 1983. Each prepayment will be 
at 100% of the principal amount prepaid, together with 
interest accrued thereon from the date of prepayment. 


The net proceeds from the Term Loans will be used to 
repay a portion of Connecticut Yankee’s short-term 
debt estimated to total approximately $28,000,000 at 
the time of such Term Loans. Such short-term debt 
was incurred either to finance Connecticut Yankee’s 
purchase of nuclear fuel for the Plan or to repay at 
maturity a two-year bank loan (HCAR No. 19564). The 
application of the proceeds from the Term Loans will 
not reduce the maximum limit of short-term 
borrowings outstanding at any one time previously 
authorized by this Commission (HCAR No. 20607). 





As of July 20, 1978, Connecticut Yankee estimated that 
expenditures for nuclear fuel in 1978 will total about 
$28,900,000, $9,200,000 of which had been expended 
as of that date. 


A statement of the fees, commissions and expenses to 
be incurred in connection with the proposed 
transaction will be filed by amendment. The proposed 
transaction is subject to the jurisdiction of the Public 
Utilities Control Authority of Connecticut. It is stated 
that no other state commission and no _ federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 5, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the application-declaration, 
as filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices or orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20669/August 11, 1978 


In the Matter of 


THE SOUTHERN COMPANY 
64 Perimeter Center East 

P.O. Box 720071 

Atlanta, Georgia 30346 
ALABAMA POWER COMPANY 
GEORGIA POWER COMPANY 
GULF POWER COMPANY 


MISSISSIPPI! POWER COMPANY 


SOUTHERN COMPANY SERVICES, INC. 


SOUTHERN ELECTRIC GENERATING COMPANY 
(70-6196) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK PURSUANT TO THE SYSTEM’s 
EMPLOYEE STOCK OWNERSHIP PLAN 


NOTICE IS HEREBY GIVEN that The Southern 
Company (“Southern”), a registered holding company, 
and its above-named subsidiary companies have filed 
an application-declaration with this Commission pur- 
suant to the Public Utility Holding Company Act of 
1935 (“Act”), designating Sections 6(a), 7, 9(a), and 10 
of the Act and Rule 50(a)(5) promulgated thereunder as 
applicable to the following proposed transactions. All 
interested persons are referred to the application- 
declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


Southern proposes to issue and sell from time to time 
through October 15, 1980, a maximum of $30,000,000 
of its authorized but unissued common stock, par 
value $5 per share, in order to provide common stock to 
fund The Employee Stock Ownership Plan of the 
Southern Company System (“Plan”). Southern intends 
to apply the proceeds from the proposed sale of the 
common stock for further equity investments as 
authorized by this Commission (File No. 70-6117), for 
other corporate purposes, and as may be subsequently 
authorized. 


The application-declaration states that in order to en- 
courage and assist employees of Southern’s subsidi- 
aries to acquire ownership of Southern’s common 
stock and thereby promote in the employees a strong 
interest in the successful operation of The Southern 
Company System, Southern Company Services, Inc., 
Alabama Power Company, Georgia Power Company, 
Gulf Power Company, Mississippi Power Company, 
and Southern Electric Generating Company (the 
“Employing Companies”) have adopted the Plan, effec- 
tive January 1, 1976, in accordance with Section 301(d) 
of the Tax Reduction Act of 1975, as amended, and 
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Sections 401(a) of the Internal Revenue Code of 1954, 
as amended (HCAR No. 20165). The Employing 
Companies have agreed to contribute to the Trust with 
respect to each calendar year common stock of 
Southern (or cash to be used to purchase such 
common stock) having an aggregate value equal to 1% 
of the amount of their qualified investment in property 
in respect of which investment tax credit has been 
claimed by the Employing Companies in their consoli- 
dated federal income tax return for that year. Contri- 
butions with respect to any Plan year may be reduced 
by limited amounts equal to certain expenses incurred 
in establishing and administering the Plan. 


Under the Plan, the Employing Companies will, in each 
calendar year, obligate themselves to contribute cash 
or common stock of Southern having an aggregate 
value equal to 1% of the amount of their qualified 
investment in property in respect of which investment 
tax credit has been claimed by the Employing 
Companies in their consolidated Federal income tax 
return for the preceding year. The Plan will be adminis- 
tered by the Plan Committee, the members of which 
are appointed by the Board of Directors of Southern 
Company Services, Inc. Contributed cash and common 
stock will be held in trust (the “Trust”’) under the 
Employees’ Stock Ownership Plan Agreement of Trust 
for the benefit of participating employees of the 
Employing Companies. Generally, each employee who 
has been employed at least one year and who is at least 
twenty-five years of age automatically participates in 
the Plan. (Union employees participate in the Plan only 
if their union representative and the Employing 
Company so agree.) 


Cash contributed under the Plan is to be primarily 
invested in common stock of Southern. In addition, 
cash dividends paid on the common stock of Southern 
held in the Trust will, unless a participant elects to 
have dividends allocated to his account paid to him 
currently, be reinvested in additional shares of 
Southern’s common stock. Common stock which the 
Employing Companies contribute to the Trust, as well 
as common stock purchased by the Trust, may be pur- 
chased on the open market or by private purchase, 
including purchases directly from Southern. The 
purchase price per share of common stock purchased 
by the Employing Companies or by the Trust (with 
contributed cash) will: (a) if the stock is purchased 
on the open market, be the market price thereof; (b) if 
the stock is purchased directly from Southern, be 
either (1) an amount equal to the closing price of 
Southern’s common stock on the New York Stock 
Exchange for the trading day immediately preceding 
the date of purchase, or (2) the 20-Day Average, or (3) 
such other price, if any, as may be prescribed by 
statute or required by the Internal Revenue Service in 
rules or regulations relating to plans similar to the 
Plan; and (c) if the stock is purchased privately other 
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than from Southern, be no greater than the last sale 
price or highest current independent bid price, which- 
ever is higher. In reinvesting cash dividends allocated 
to a participant’s account, the Trust may purchase 
common stock under Southern’s Dividend Reinvest- 
ment and Stock Purchase Plan (at the price provided 
for in such plan), on the open market, or by private 
purchase, including purchases directly from Southern 
(at the fair market value of such common stock). 


All costs of establishment and administration of the 
Plan and the Trust, in excess of those costs allowed by 
the Tax Reduction Act of 1975, as amended, to be with- 
held from contributions or to be paid by the Trust, will 
be paid by the Employing Companies. 


Under the Plan, the number of shares allocated to a 
participating employee’s account with respect to any 
calendar year wil! generally be an amount which bears 
the same relation to the aggregate amount of all shares 
to be allocated with respect to that year as the amount 
of compensation (up to $100,000) actually paid to such 
participating employee during that year bears to the 
total compensation (up to $100,000 for each partici- 
pating employee) paid to all participating employees 
during that year. Amounts credited to the account of a 
participant under the Plan shall be fully vested and 
nonforfeitable. Participants in the Plan are not allowed 
to make contributions thereto on their own behalf. 
Participants in the Plan (or their beneficiaries) receive 
the shares held in the Trust for their benefit only in the 
event that the participant ceases to be an employee or 
upon the showing by a participant of an unusual or 
special situation in his financial affairs requiring the 
withdrawal of shares. 


Each employee who is a participant in the Plan will be 
entitled to direct the manner in which voting rights on 
shares or common stock credited to his or her account 
under the Plan are to be exercised. Shares for which 
voting instructions are not received will not be voted. 


Fees and expenses to be incurred in connection with 
the proposed transactions are estimated at $13,500, 
including legal fees estimated at $4,000, listing fees of 
$4,000, and charges for services by Southern Company 
Services, Inc., estimated at $2,000. It is stated that no 
state or federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
actions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 5, 1978, request 
in writing that a hearing be held in respect of such 
matter, stating the nature of this interest, the reasons 
for such request, and the issues of fact or law raised by 
said application-declaration which he desires to 
controvert; or he may request that he be notified 
should the Commission order a hearing thereon. Any 





such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants at 
the above-stated addresses, and proof of service (by 
affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the application-declaration, as filed or as it may 
be amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20670/August 14, 1978 


In the Matter of 


APPALACHIAN POWER COMPANY 
40 Franklin Road 
Roanoke, Virginia 24409 


(70-6039) 


NOTICE OF PROPOSED REVISED CREDIT ARRANGE- 
MENTS AND INCREASE IN SHORT-TERM INDEBT- 
EDNESS 


NOTICE IS HEREBY GIVEN that Appalachian Power 
Company (“Appalachian”), an electric utility subsidiary 
company of American Electric Power Company, Inc., a 
registered holding company, has filed with this 
Commission post-effective amendments to its 
application previously filed in this matter pursuant to 
Section 6(b) of the Public Utility Holding Company Act 
of 1935 (“Act”), and Rules 50(a)(2) and 50(a)(5) 
promulgated thereunder concerning the following 
proposed transactions. All interested persons are 
referred to the amended application, which is 
summarized below, for a complete statement of the 
proposed transactions. 


By order dated September 30, 1977 (HCAR No. 20191), 
Appalachian was authorized to issue and sell short- 
term notes and commercial paper through December 
31, 1978, in an aggregate amount not to exceed 
$175,000,000 outstanding at any one time, such 
indebtedness to mature not later than June 30, 1979. 
By post-effective amendments Appalachian seeks 
approval of a proposed increase in the maximum 
amount of short-term indebtedness to $200,000,000 
outstanding at any one time and of revised credit 
arrangements it has negotiated for its short-term 
borrowing. Appalachian states that the increased 
amount of short-term indebtedness is necessary 
because its indenture and preferred stock limitations 
will only permit sale of securities in the remainder of 
1978 in an amount reduced from earlier expectations. 


Concerning the revised credit arrangements, it is 
stated that Appalachian has lines of credit with 78 
banks which total $319,000,000. For purposes of 
borrowing, these banks are of three classes. Each note 
to be issued to a Class | bank will mature not more than 
270 days after the date of issuance or renewal thereof, 
and will be prepayable at any time without premium or 
penalty. Appalachian’s credit arrangements with these 
banks require it to maintain compensating balances 
equal to a percentage of the line of credit made 
available by the bank plus a percentage of any amount 
actually borrowed (generally not in excess of 10% of 
the line of credit and 10% of the amount borrowed). In 
most cases Appalachian maintains deposit balances 
for its operational and financial needs in amounts 
sufficient to satisfy any compensating balances 
required with respect to borrowings from such banks. 
Borrowings from a Class | bank would generally bear 
interest at an annual rate not greater than the bank’s 
prime commercial rate in effect from time to time. 


Each note to be issued to a Class II bank will mature 
not more than 90 days after the date of issuance or 
renewal thereof, and will be prepayable at any time 
without premium or penalty. Appalachian’s credit 
arrangements with these banks require it to maintain 
compensating balances of 5% of the line of credit and 
to pay a fee equal to 4% of the bank’s prime 
commercial rate then in effect on the size of the line. 
The combination of 5% compensating balances and a 
fee is generally equivalent to compensating balances 
not in excess of 10% of the line of credit made 
available. In addition, Appalachian must pay interest at 
the rate of 108.5% of the bank’s prime commercial rate 
then in effect on the borrowings. It is stated that if the 
balances maintained and the fees paid by |&M with and 
to the Class | and Il banks were maintained and paid 
solely to fulfill requirements for borrowings by 
Appalachian, the effective annual interest cost under 
either such arrangement, assuming full use of the line 
of credit, would not exceed 125% of the prime 
commercial rate in effect from time to time, or not 
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more than 11.0% on the basis of a prime commercial 
rate of 8.75%. 


With respect to the Class Ill banks, Appalachian has a 
money market facility at each of two named banks in an 
aggregate amount of $25,000,000. These money market 
facilities do not represent a formal commitment or 
engagement by these banks to Appalachian, but 
represent merely the ability of Appalachian to request 
unsecured borrowings, in the form of promissory 
notes, on a case-by-case basis. These money market 
facilities are available for unsecured borrowings in 
domestic dollars and/or in Eurodollars for periods of 
up to 180 days after the date of issuance, and any such 
borrowings will be prepayable at any time without 
premium or penalty. No compensating balances are 
required. The interest rate, which is presently to be 
negotiated on a case-by-case basis (using a 360 day 
year), is pegged to either the London Interbank 
Offering Rate plus a designated percent, if the 
borrowings are made in Eurodollars, or to a designated 
percent of the bank’s prime rate, if the borrowings are 
made in domestic dollars. It is stated that interest rates 
on these notes will be lower than the effective interest 
rates for borrowings made from Class | and II banks, 
including the effect of any compensating balances and 
fees paid. 


Appalachian also proposes to issue commercial paper 
in the form of promissory notes in denominations of 
not less than $50,000 nor more than $5,000,000, which 
will be of varying maturities, with no maturity more 
than 270 days after the date of issue and none will be 
prepayable prior to maturity. The commercial paper 
notes will be sold directly by Appalachian to Lehman 
Commercial Paper Incorporated (the “Dealer”) at a dis- 
count rate not in excess of the discount rate per annum 
prevailing at the time of issuance for commercial paper 
of comparable quality and maturity. No commercial 
paper notes will be issued having a maturity of more 
than 90 days if such commercial paper notes would 
have an effective interest cost which exceeds the effec- 
tive interest cost at which Appalachian could borrow 
from banks. The Dealer will reoffer the commercial 
paper notes to not more than 200 of the Dealer’s custo- 
mers identified and designated in a nonpublic list pre- 
pared by the Dealer in advance, at a discount rate of 
1/8 of 1% per annum less than the discount rate to 
Appalachian. It is expected that such customers of the 
Dealer will hold the commercial paper prior to maturity, 
but, if any such customer wishes to resell such 
commercial paper prior to maturity, the Dealer, pur- 
suant to a verbal repurchase agreement, will re- 
purchase such commercial paper sold by it and reoffer 
it to other customers on its nonpublic list. 


The proceeds from the issue and sale of the notes will 
be used by Appalachian to reimburse its treasury for 
past expenditures made in connection with its 
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construction program and to pay part of the cost of its 
future construction program. Such construction 
expenditures for the years 1977 and 1978 are estimated 
at approximately $280,000,000 and $400,000,000 
respectively. 


Appalachian claims exception from the competitive 
bidding requirements of Rule 50 for the proposed issu- 
ance of notes to banks pursuant to paragraph (a)(2) 
thereof. Additionally, Appalachian requests exception 
from the competitive bidding requirements of Rule 50 
for the proposed issue and sale of its commercial paper 
pursuant to paragraph (a)(5) thereof. 


There are no additional fees or expenses to be incurred 
in connection with the proposed transactions. The 
State Corporation Commission of Virginia has 
authorized the proposed transactions. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 7, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application, 
as further amended by said post-effective amend- 
ments, which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application, as further 
amended, by said post-effective amendments or as it 
may be further amended, may be granted as provided in 
Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20671/August 14, 1978 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


CEDAR COAL COMPANY 
Cabin Creek, West Virginia 


SOUTHERN APPALACHIAN COAL COMPANY 
Charleston, West Virginia 


(70-6087) 


ORDER AUTHORIZING PROPOSED SALE AND 
LEASEBACK OF COAL FACILITIES BY ONE COAL 
MINING SUBSIDIARY AND LEASE GUARANTY BY 
UTILITY AND ASSIGNMENT BY OTHER COAL 
MINING SUBSIDIARY OF COAL LEASES IN CONNEC- 
TION THEREWITH 


Appalachian Power Company (“Appalachian”), an elec- 
tric utility subsidiary company of American Electric 
Power Company, Inc., a registered holding company, 
Cedar Coal Company (‘‘Cedar’’) and Southern 
Appalachian Coal Company (“SAppalachian”), coal 
mining subsidiary companies of Appalachian, have 
filed an application-declaration and amendments 
thereto with this Commission pursuant to the appli- 
cable provisions of the Public Utility Holding Company 
Act of 1935 (“Act”) regarding the following proposed 
transactions. 


Cedar and SAppalachian are engaged in the mining of 
coal, which they deliver and sell to Appalachian. The 
acquisition by Appalachian of all the capital stock of 
Cedar and SAppalachian was approved by the 
Commission (HCAR No. 18363, April 3, 1974, File No 
70-5470). The coal produced by Cedar has a low sulfur 
content that permits its burning, under current environ- 
mental regulation, at Appalachian’s power plants. 
Cedar does not own coal properties, but Cedar holds 
leases on approximately 24,931 acres of land in West 
Virginia estimated to contain 76 million tons of 
recoverable coal. Cedar’s current mining capacity is 
Stated to be 2 million tons of recoverable coal. It is 
planned to expand the mining capacity of Cedar to 
approximately 4 million tons per year by 1979. As part 
of that expansion, Cedar has been authorized to borrow 
up to $18,000,000 to finance its White Oak Preparation 
Plant (“Facility”) (HCAR Nos. 20017 and 20279, May 3 
and November 30, 1977, File No. 70-5954). The Facility 
presently consists of a coal preparation plant, coal 
handling facilities and railroad loadout, and will be 
substantially completed as of August 14, 1978, the 
scheduled date for closing of the sale-leaseback, infra. 
The Facility will be completed within five days of the 
closing, at a cost estimated at $21,290,000. 


It is now proposed that such borrowings be retired 
from the proceeds of a sale-leaseback transaction in- 
volving the Facility. The sale-leaseback and related 
financing will be made pursuant to a Participation 
Agreement between Cedar as “lessee”, Twin Trading 
Corporation, which is a wholly-owned subsidiary of the 
The Pittston Company, as “Owner Participant”, The 
Charleston National Bank as “Owner Trustee”, and cer- 
tain institutional investors as “Loan Participants”. The 
Owner Trustee, as purchaser/lessor of the Facility, will 
serve as trustee of a trust to be created by and for the 
benefit of the Owner Participant. Certain of the Owner 
Trustee’s rights as lessor will be assigned to itself as 
trustee under a Trust Agreement pursuant to which 
Loan Certificates will be issued for sale by the Owner 
Trustee to the Loan Participants. 


For the purposes of operation of the Facility, Cedar will 
acquire a Ground Lease of Surface rights to the land 
(“Land”) underlying the Facility from the owners of 
such property. The annual rent under the Ground Lease 
will be $25,000, together with certain processing 
charges in the event that coal from sources other than 
from certain of the Coal Leases, infra, is processed 
through the Facility. The initial term of the Ground 
Lease is for 30 years, after which are two 5-year 
renewal terms. 


It is proposed that under a Purchase Agreement, the 
Facility will be sold by Cedar to the Owner Trustee. At 
the same time, the rights of Cedar as lessee under the 
Ground Lease would be assigned to the Owner Trustee. 
The purchase price to be paid by the Owner Trustee for 
the Facility would be equal to Cedar’s cost of con- 
structing the Facility plus all overhead and indirect 
costs not, however, to exceed $22,000,000. The pro- 
ceeds of the sale of the Facility, $21,290,000; would be 
used by Cedar to repay the aforementioned interim 
borrowing and to reimburse Cedar for its costs and 
expenses in constructing the Facility. 


It is further stated that simultaneously with its pur- 
chase of the Facility, the Owner Trustee will lee se the 
Facility and sublease the Land to Cedar. The Facility 
will be leased under Lease Agreement (the “Lease”), 
which will provide for an initial term of 20 years with 
four 5-year renewal terms to be availabic thereafter. 
The sublease of the Land is to continue for a »eriod co- 
terminous with any renewal of the Lease by Cedar after 
the thirtieth year of its term. In addition to its renewal 
options, Cedar will also have the option, under the 
Lease, to purchase the Facility at the end of the initial 
20-year term or at the end of any renewal term, in either 
case at a price equal to the fair market sales value of 
the Facility at the time of such purchase. If Cedar 
neither exercises such purchase option nor renews the 
Lease for a period through or beyond its thirtieth year, 
then the Owner Trustee will have the option, after the 
expiration or termination of the Lease, to continue to 
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lease the Land under the Ground Lease for the 
remainder of its initial 30-year term, provided that the 
Owner Trustee pays Cedar for rights, for the remainder 
of such term, to mine coal under certain coal leases, 
described, infra. 


It is further proposed that Cedar will make a con- 
ditional assignment to the Owner Trustee of its rights 
under five Coal_Leases (“Coal Leases’) to approxi- 
mately 20,560 acres of land, all within a radius of five 
miles from the Facility. Three of the Coal Leases, 
including one which relates to coal in the lands upon 
which the Facility is constructed, are held by 
SAppalachian. Each of these Coal Leases is to be 
assigned to Cedar for consideration of one dollar and 
SAppalachian will remain secondarily liable under each 
of the three Coal Leases. It is stated that the five Coal 
Leases will then be assigned to the Owner Trustee. 
While the Lease is in effect, Cedar will perform all of 
the obligations of the Owner Trustee under the Coal 
Leases. If the term of the Lease has expired and Cedar 
has not exercised its option to purchase the Facility, or 
if the Lease is declared to be in default, the Owner 
Trustee may assign to Cedar all its right, title and 
interest in and to the Coal Leases. If the Owner Trustee 
does not make such an assignment, it may retain and 
assign such right, title and interest, upon payment to 
Cedar of an amount equal to the fair market value of the 
Coal Leases, taking into account the royalties payable 
by Cedar to the lessors under such Coal Leases and the 
fact that the mines served by the Facility have been 
developed by Cedar. Any amount received by Cedar for 
the Coal Leases which had been assigned to Cedar by 
SAppalachian will be turned over to SAppalachian. 


It is stated that the Lease will be a net lease, pursuant 
to which, in conjunction with an Indemnity and 
Supplemental Agreement, Cedar would not only pay to 
the Owner Trustee the basic rent payable thereunder 
but also, as additional rent, be responsible for all 
maintenance, insurance, taxes, (other than franchise 
taxes and certain taxes imposed on or measured by net 
income) and all other costs in connection with the 
operation of the Facility, unless such obligations are 
excused or terminated pursuant to the express pro- 
visions of the Lease. Under the Lease, the aggregate 
basic semi-annual rental, payable in arrears, would be 
at arate not exceeding 4.1366% of the Owner Trustee’s 
purchase price of the Facility if delivery takes place 
during August 1978. The equivalent effective annual 
interest cost to the Lessee would not exceed 5.44%. 
Cedar will have the right to terminate the Lease (upon 
appropriate payments as provided therein) at any time 
after the seventh anniversary of the commencement of 
the Initial Term, in the event the Facility is deemed by 
the Board of Directors of Cedar to be economically 
obsolete or no longer suited for use in Cedar’s busi- 
ness. In addition, the Lease will be subject to termi- 
nation by Cedar at any time (upon appropriate pay- 
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ments as provided therein), if said Board deems un- 
economic any alterations to the Facility that are 
necessary to comply with changes in legal require- 
ments, or if any requisition of the Facility by the 
government continues for more than one year, or if any 
material part of the Facility is lost or destroyed. 


It is proposed that Appalachian will guarantee 
unconditionally all Cedar’s obligations under the Lease 
(whether of payment or performance), under the 
Indemnity and Supplemental Agreement, and under the 
Participation Agreement. The failure of such guaranty 
to remain in full force and effect would be made an 
event of default under the Lease, subject to the pro- 
visions that Appalachian would, under such circum- 
stances, have thirty days within which to decide 
whether or not it wished to assume directly the obli- 
gations under the Lease and, thereafter, 120 days with- 
in which to obtain any requisite administrative or other 
governmental approval for such assumption. 


It is further stated that the funds to be used by the 
Owner Trustee in purchasing the Facility would be ob- 
tained, to the extent of 40% of the purchase price, from 
the Owner Participant’s making of an equity investment 
in the beneficial ownership of the Facility and, to the 
extent of 60% of the purchase price, from borrowings 
made by the Owner Trustee from the Loan Participants. 
The conditions upon which such equity investment and 
borrowings are to be made are specified in the Partici- 
pation Agreement. The borrowings will be evidenced 
by the Owner Trustee’s 914% White Oak Trust Loan 
Certificates (the “Certificates”) to be issued pursuant 
to the Trust Agreement. The Certificates, which will be 
independent, non-recourse obligations of the Owner 
Trustee’s trust estate (consisting of, among other 
things, the payments due thereunder), will be secured 
by an assignment of certain of Owner Trustee’s rights 
under the Lease, the Ground Lease and the guaranty of 
Appalachian and by the conditional assignment of the 
Coal Leases. The Certificates will be payable in 40 
semi-annual installments, commencing six months 
after the commencement of the Initial Term under the 
Lease, and would bear interest on the unpaid principal 
amount thereof at the rate of 914% per annum. They 
will not be subject to prepayment in whole or in part, 
except upon termination of the Lease and under certain 
other circumstances. 


It is stated that arrangements for the obtaining of the 
equity funds from the Owner Participant and of the 
borrowed funds from the Loan Participants were made 
at the request of Appalachian by respectively, Insti- 
tutional Leasing, Inc., and Lehman Brothers Incor- 
porated. The Loan Participants and their respective 
participations in the borrowings are as follows: 





Loan Participant 


Aetna Life Insurance Company 


Participation 


60% of Lessor’s Cost of Facility 


minus $4,300,000, but no more than $10,000,000 


Equitable Life Insurance 
Company of lowa 


Sun Life Assurance Company 
of Canada 


All fees and expenses (including legal fees) incurred in 
connection with the proposed transaction will be paid 
by the Owner Trustee to the extent that payment of 
such fees and expenses by the Owner Trustee would 
not cause the amount to be paid by the Owner Trustee 
to exceed $22,000,000. All fees and expenses paid by 
the Owner Trustee will be reflected in the lease rate to 
Cedar under the Lease Agreement. These fees include 
printing costs of $44,000, and legal fees of $542,000. 
The record is complete as to $710,000, of these fees. 


It is anticipated that total costs may exceed 
$22,000,000 by approximately $250,000, in which case 
a portion of the fees and expenses incurred in connec- 
tion with the proposed transaction, to the extent of the 
excess of such total costs over $22,000,000, would be 
paid by Cedar. The State Corporation Commission of 
Virginia has authorized Appalachian’s guaranty, and 
the Public Service Commission of West Virginia has 
authorized the arrangement between Appalachian and 
Cedar in respect to the guaranty. No other state com- 
mission and no other federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 pro- 
mulgated under the Act (HCAR No, 20262), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of facts in the record, it is 
hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropri- 
ate in the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended, be granted and permitted to become effec- 
tive, subject to the reservation of jurisdiction ordered 
below: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 promul- 


$2,500,000 


$1,800,000 


gated under the Act, and subject further to the reser- 
vation of jurisdiction ordered below: 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the fees and 
expenses to be incurred directly or indirectly by Cedar, 
Appalachian, and SAppalachian in connection with the 
proposed transaction to the extent that such fees and 
expenses exceed $710,000. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20672/August 14, 1978 


In the Matter of 


MONONGAHELA POWER COMPANY 
Fairmont, West Virginia 


THE POTOMAC EDISON COMPANY 
Hagerstown, Maryland 


WEST PENN POWER COMPANY 
Greensburg, Pennsylvania 


(70-6179) 


ORDER AUTHORIZING ISSUANCE OF PROMISSORY 
NOTES TO COUNTY IN CONNECTION WITH FINAN- 
CING OF POLLUTION CONTROL FACILITIES; RESER- 
VATION OF JURISDICTION 


Monongahela Power Company (“Monongahela”), The 
Potomac Edison Company (“Potomac Edison”) and 
Wesi Penn Power Company (“West Penn”), all of which 
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are electric utility subsidiaries of The Allegheny Power 
System, Inc., a registered holding company, have filed 
an application-declaration and amendments thereto 
with this Commission pursuant to Sections 6(a) and 7 
of the Public Utility Holding Company Act of 1935 
(“Act”), and Rule 50 promulgated thereunder as appli- 
cable to the proposed transactions. 


Monongahela, Potomac Edison and West Penn (collec- 
tively “the Companies”) propose to engage in a second 
financing of certain air and water pollution control 
facilities and sewage or solid waste disposal facilities 
(“Facilities”) which are required to meet various state 
and federal air and water quality standards at the 
Pleasants Power Station (“Pleasants”), through the 
issuance of pollution control notes to support pol- 
lution control revenue bonds to be issued by Pleasants 
County, West Virginia. Pleasants is jointly owned by 
the Companies with the following undivided interests: 
West Penn—45%, Potomac Edison—30% and Monon- 
gahela—25%. As of May 31, 1978, the Companies had 
spent approximately $90 million on the Facilities; how- 
ever, the total cost of construction of the Facilities is 
expected to be $170 million. 


On November 1, 1977, the Commission issued an order 
(HCAR No. 20239) authorizing the Companies to enter 
into a Pollution Control Financing Agreement dated 
November 1, 1977 (“Agreement”) with Pleasants 
County, West Virginia (“County”). In accordance with 
the Agreement, the County issued separately in 
respect of each Company the County’s Pollution 
Control Revenue Bonds, 1977 Series A (“Series A 
Bonds”) pursuant to Trust Indentures dated as of 
November 1, 1977 (“Indentures”) in the aggregate 
principal amount of $92.5 million, which consists of 
$17.5 million, $30 million and 45 million for Monon- 
gahela, Potomac Edison and West Penn, respectively. 
The Indentures constituted an assignment to the 
trustee by the County of all the County’s right, title and 
interest in the Agreement with respect to the Compa- 
nies. Concurrently with the issuance of the Series A 
Bonds, each Company delivered to the trustee under 
the Indentures its nonnegotiable Pollution Control 
Note, 1977 Series A (‘Series A Note”) secured by a 
second lien on that Company’s interest in the Facilities 
and certain other property pursuant to a Deed of Trust 
and Security Agreement dated November 1, 1977 
(“Security Agreement”). It is expected that all proceeds 
from the sale of the Series A Bonds will be drawn down 
and applied to payment of the cost of the Facilities. 


To finance the remaining currently projected costs of 
the Facilities, it is now proposed that, pursuant to the 
Agreement, the County issue and sell up to $77.5 
million in additional pollution control revenue bonds 
(“Series B Bonds”). It is expected that the additional 
issue in respect of Monongahela’s interest in Pleasants 
will not exceed $25 million, that the additional issue in 
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respect of Potomac Edison’s interest in Pleasants will 
not exceed $21 million, and that the additional issue in 
respect of West Penn’s interest in Pleasants will not 
exceed $31.5 million. 


The County and the trustee under the Indentures will 
enter into a Supplement to each Indenture (“Supple- 
mental Indenture”) providing for the Series B Bonds in 
respect of each Company. The Series B Bonds will be 
sold, at such times, in such principal amounts, at such 
interest rates, and for such prices as shall be approved 
by the Companies. Each Company’s Series B Bonds 
will have a maturity of not less than 5 and not more 
than 40 years and will have provisions for optional and 
mandatory redemption and for sinking, purchase and 
analagous funds. 


It is proposed that the Series B Bonds (assuming they 
are dated in August 1978) will be subject to redemption 
prior to maturity at the option of the County, upon the 
direction of the Company, in whole or in part on any 
date on or after August 1, 1988, but if in part, then in 
inverse order of maturity and within any maturity by 
lot. The redemption price to be paid in such event shall 
be the amount shown below as a percentage of 
principal amount, plus interest accrued to the redemp- 
tion date: 


Redemption Dates 
(inclusive) 


Redemption 
Price 


103% 
102-1/2 
102 
101-1/2 
101 
100-1/2 
100 


August 1, 1988 through July 31, 1989 
August 1, 1989 through July 31, 1990 
August 1, 1990 through July 31, 1991 
August 1, 1991 through July 31, 1992 
August 1, 1992 through July 31, 1993 
August 1, 1993 through July 31, 1994 
August 1, 1994 and thereafter 


In the event the Bonds are not issued in August of 1978 
the first day of the month in which they are issued and 
the last day of the previous month would be substi- 
tuted for August 1 and July 31 in the table and the first 
day of the month of issue 10 years later for August 1, 
1988. It is also proposed that not less than 25% of the 
principal amount of the Bonds in respect of each 
Company will be paid by way of serial maturities or will 
be redeemed through mandatory sinking funds prior to 
stated maturity. 


As provided in the Agreement and the Indentures, each 
Company will be required to deliver to the trustee its 
Series B Pollution Control Note (“Series B Note”) 
which is, except as to interest rate, maturity, principal 
amount and redemption provisions, substantially 
identical to the Series A Note, to provide revenues to 
the County to meet the debt service requirements on 





the Series B Bonds in respect of that Company. The 
Series B Note for each Company will also be secured 
by a second lien on the Company’s interest in the 
Facilities and certain other property pursuant to the 
Security Agreement in respect of each Company and as 
such will not constitute “unsecured debt” within the 
meaning of the provisions of each of the Companies’ 
charters. Each Company also proposes to pay any 
trustee’s fees or other expenses incurred by the County 
as a result of the issuance of the Series B Bonds. 


The terms of the Series B Notes to be issued by 
Potomac Edison and West Penn are set forth below: 


On July 31, 1978, Monongahela was granted a re- 
hearing of an order of the Public Service Commission 
of West Virginia which granted Monongahela 
$14,500,000 of a requested $40,000,000 annual revenue 
increase. Because of the adverse effect of that order on 
Monongahela’s earnings and interest coverages, the 
issuance of bonds by the County in respect of Monon- 
gahela has been postponed pending the result of the 
rehearing. 


The Companies will cause the Facilities to be com- 
pleted and the Companies will have complete control 
of the operation of the Facilities and will be respon- 
sible for the maintenance thereof. 


To the extent that the total cost of the Facilities 
exceeds the proceeds from the Series A and Series B 
Bonds (and any other obligations hereafter issued 
under the Agreement), the Companies will be required 
to pay for completion of the Facilities at their own 
expense. 


It is expected that the County will engage Goldman, 
Sachs & Co. to provide financial advice and, together 
with such other underwriters as may be designated, 
underwrite the sale of the Series B Bonds. Fees, com- 
missions and expenses of the underwriters and legal 
counsel will be included in the total cost of the 
Facilities. The Companies have been informed that the 
County has legal authority to issue tax exempt revenue 
bonds in accordance with the proposed documents and 
the Companies understand that legal opinions to that 
effect will be delivered to appropriate parties at, or 
prior to, the closing date. The Series B Bonds may be 
in either coupon or registered form and will bear 


Principal 
Amount 


Potomac Edison 
West Penn 
West Penn 


$21,000,000 
11,500,000 
20,000,000 


interest semi-annually at rates to be determined. The 
Series B Bonds will be issued pursuant to the Supple- 
mental Indentures which will provide for redemption, 
sinking funds, no-call and other appropriate provisions 
to be determined. The Supplemental Indenture will also 
provide that the proceeds of the sale of the Series B 
Bonds by the County must be applied to the cost of the 
Facilities. 


The proceeds to be received by the Companies will be 
added to each of the Companies’ general funds to re- 
imburse the treasury of each of the Companies for 
expenditures made or to be made in connection with 
the Facilities. 


In addition, Monongahela may issue $1 million of un- 
secured notes which would correspond to a separate 
issue of $1 million of the County’s bonds in respect of 
principal amount, interest rates and redemption pro- 
visions and having installments of principal corre- 
sponding to any mandatory sinking fund payments and 
stated maturities. 


This issue of bonds would be a distinct offering from 
the Series B Bonds and would be offered before or after 
the Series B Bonds through separate offering docu- 
ments, copies of which will be filed by amendment. 


The proceeds from the sale of this series of bonds are 
proposed to be used to reimburse the treasury of 
Monongahela in respect of which the Bonds are issued 
for the cost of construction of certain other facilities at 
the Pleasants Power Station for which the proceeds of 
the Series B Bonds may not be applied under the terms 
of the Indenture. 


The Companies have been advised that the annual 
interest rate on tax exempt bonds of the type to be sold 
by the County has been approximately 2% lower than 
the interest rate on taxable obligations of comparable 
quality. 


A statement of the fees, commissions and expenses to 
be incurred in connection with the proposed trans- 
actions will be filed by amendment. Monongahela’s 
participation in the proposed transactions has been 
authorized by West Virginia Public Service Commis- 
sion and the Ohio Public Utilities Commission. West 
Penn’s participation in the proposed transaction has 
been authorized by the Pennsylvania Public Utility 


Maturity 
August 1 


Effecitve 
Interest Cost 


Interest 
Rate 


2008 
2003 
2008 


7.30% 
6.95% 
7.00% 


7.42 % 
7.058% 
7.145% 
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Commission. Potomac Edison’s participation in the 
proposed transaction has been authorized by the Mary- 
land Public Service Commission and the State Corpo- 
ration Commission of Virginia. The Air Pollution Con- 
trol Commission of West Virginia has certified that the 
Facilities are being constructed and installed for water 
and air quality purposes. It is stated that no other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20604), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied with respect 
to the transactions to be entered into by Potomac 
Edison and West Penn and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application-declaration, as amended, be 
granted and permitted to become effective with respect 
to the transactions to be entered into by Potomac 
Edison and West Penn: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, with 
respect to the transactions to be entered into by 
Potomac Edison and West Penn, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the transactions to 
be entered into by Monongahela. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the fees, 
commissions and expenses to be incurred by Monon- 
gahela, Potomac Edison and West Penn in connection 
with the proposed transactions. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20673/August 15, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5953/August 15, 1978 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20674/August 15, 1978 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
New York, New York 


CNG COAL COMPANY 

CNG DEVELOPMENT COMPANY LTD. 

CNG PRODUCING COMPANY 

CNG RESEARCH COMPANY 

CONSOLIDATED GAS SUPPLY CORPORATION 


CONSOLIDATED NATURAL GAS SERVICE COM- 
PANY INC. 


CONSOLIDATED SYSTEM LNG COMPANY 
THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 
THE RIVER GAS COMPANY 

WEST OHIO GAS COMPANY 


(70-6153) 


SUPPLEMENTAL ORDER AUTHORIZING INTRA- 
SYSTEM FINANCING AND RELEASING JURIS- 
DICTION 


Consolidated Natural Gas Company (“Consolidated”), 
a registered holding company, and its above-named 
subsidiary companies have filed an application- 
declaration and amendments thereto with this 
Commission pursuant to Sections 6(a), 6(b), 7, 9(a), 
10, and 12(b) of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rules 45 and 50(a)(5) promul- 
gated thereunder regarding certain proposed trans- 
actions. 





By order in this proceeding dated June 5, 1978 (HCAR 
No. 20578), Consolidated was authorized to issue and 
sell short-term notes to banks and commercial paper 
and to provide financing for certain of its subsidiary 
companies. Jurisdiction was reserved, pending com- 
pletion of the filing, over the proposed intrasystem 
financing of three more of Consolidated’s subsidiaries. 
The filing has now been completed. 


Requisite authorization has been obtained from the 
Public Service Commission of West Virginia and The 
Public Utilities Commission of Ohio. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed by Rule 23 
promulgated under the Act (HCAR No. 20538), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is héreby found, with respect to the remaining pro- 
posed transactions, that the applicable provisions of 
the Act and rules promulgated thereunder are satisfied 
and that no adverse findings are necessary; and that it 
is appropriate in the public interest and in the interest 
of investors and consumers that the amended appli- 
cation-declaration in respect of said transactions be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and the rules thereunder, that the appli- 
cation-declaration, as amended, be, and it hereby is, 
granted and permitted to become effective forthwith 
with respect to the remaining proposed transactions, 
subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


IT 1S FURTHER ORDERED that the jurisdiction hereto- 
fore reserved in this proceeding be, and it hereby is, 
released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 
Release No. 511/August 15, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5953/August 15, 1978 





INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10351/August 15, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5953/August 15, 1978 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10357/August 11, 1978 


In the Matter of 


NATIONAL AVIATION & TECHNOLOGY CORPOR- 
ATION 

630 Fifth Avenue 

New York, New York 10020 


(812-4305) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(b) FOR AN ORDER EXEMPTING PROPOSED 
TRANSACTION FROM SECTION 17(a) AND PUR- 
SUANT TO SECTION 17(d) AND RULE 17d-1 THERE- 
UNDER FOR AN ORDER PERMITTING PROPOSED 
TRANSACTION 


NOTICE IS HEREBY GIVEN that National Aviation & 
Technology Corporation (“Applicant”), a closed-end 
investment company registered under the Investment 
Company Act of 1940 (“Act”), filed an application on 
May 8, 1978, and an amendment thereto on July 31, 
1978, for an order pursuant to Section 17(b) of the Act 
exempting from the provisions of Section 17(a) of the 
Act the exercise by Applicant of a warrant for the 
purchase of 20,000 shares of common stock 
(“Warrant”) of Evans & Sutherland Computer Corpora- 
tion (“Evans & Sutherland”), and pursuant to Section 
17(d) of the Act and Rule 17d-1 thereunder permitting 
the exercise of the Warrant by Applicant. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Evans & Sutherland is a Utah corporation with its 
principal office located in Salt Lake City. Organized in 
1968, Evans & Sutherland produces advanced, 
computer-generated, graphic display systems. 
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On May 22, 1974, Applicant purchased 51,750 shares of 
Evans & Sutherland common stock at a price of $4 per 
share. Applicant subsequently acquired 20,000 shares 
at a price of $5 per share and the Warrant at a price of 
$2,000 from Leopold S. Wyler on January 20, 1978. Mr. 
Wyler had acquired such shares and the Warrant 
directly from Evans & Sutherland pursuant to a 
Purchase Agreement, dated October 20, 1972. Mr. 
Wyler paid Evans & Sutherland $5 per share for the 
20,000 shares sold to him and $2,000 for the Warrant. 


Applicant represents that it presently holds 71,750 
shares of Evans & Sutherland common stock, consti- 
tuting approximately 8.23% of such shares now out- 
standing. The proposed purchase of 20,000 additional 
Evans & Sutherland shares pursuant to the Warrant 
would increase Applicant’s holdings to 91,750 shares, 
or 10.28% of the outstanding Evans & Sutherland 
shares. Applicant claims that it does not control Evans 
& Sutherland. Three stockholders of Evans & Suther- 
land have larger holdings than Applicant, and the chief 
executive officer of Evans & Sutherland is a substantial 
shareholder in his own right and, it is alleged, a domi- 
nant force in the company. 


T.F. Walkowicz, Chairman of the Board, President and 
Chief Executive Officer of Applicant, presently owns 
1,667 shares of Evans & Sutherland common stock. Mr. 
Walkowicz has been a director of Evans & Sutherland 
since 1971. In addition, Christopher C. Demisch, a Vice 
President of Applicant, is also a director of Evans & 
Sutherland. Mr. Demisch, however, does not own any 
shares of Evans & Sutherland common stock. Messrs. 
Walkowicz and Demisch are the only Evans & Suther- 
land directors affiliated with Applicant. 


Section 17(a) of the Act, in pertinent part, provides that 
it shall be unlawful for any affiliated person of a regis- 
tered investment company, or any affiliated person of 
such a person, acting as a principal, knowingly to sell 
to or purchase from such investment company any 
security or other property. Section 17(b) of the Act pro- 
vides that the Commission, upon application, may 
exempt from the provisions of Section 17(a) of the Act 
a proposed transaction if the evidence submitted 
establishes that the terms of the proposed transaction, 
including the consideration to be paid or received, are 
fair and reasonable and do not involve any overreaching 
on the part of any party to the transaction and that the 
proposed transaction is consistent with the policy of 
the investment company concerned and with the 
general purposes of the Act. 


The application states that Evans & Sutherland is an 
affiliated person of Applicant by virtue of Applicant’s 
ownership of more than 5% of the outstanding voting 
securities of Evans & Sutherland. The application 
further states that since the exercise of the Warrant by 
Applicant involves a sale of Evans & Sutherland 
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common stock by Evans & Sutherland, an affiliated 
person of the investment company, directly to the 
investment company, Section 17(a) would prohibit the 
transaction without an exemptive order. 


It is represented that Applicant’s proposed additional 
investment in Evans & Sutherland is considered advan- 
tageous by Applicant’s Executive Committee. In 1974, 
Evans & Sutherland experienced its first profitable 
year, and Applicant asserts that it has made steady 
and impressive progress in subsequent years. Appli- 
cant states that Evans & Sutherland’s sales have risen 
from $4,829,102 in 1975 to $8,468,207 in 1977. Earnings 
per share (calculated before inclusion of the income 
tax benefit derived from utilization of an operating loss 
carryforward) have risen from $0.44 in 1975 to $1.06 in 
1977. Applicant represents that in light of Evans & 
Sutherland’s successful performance in recent years, 
the exercise price of $5 per share compares very favor- 
ably with the cost basis of approximately $4 per share 
for the 51,750 shares first acquired by Applicant in 
1974. Applicant submits that, in accordance with the 
provisions of Section 17(b) of the Act, the terms of the 
proposed transaction, including the consideration to 
be paid by Applicant, are reasonable and fair and do 
not involve overreaching on the part of any person con- 
cerned; the proposed transaction is consistent with the 
policy of Applicant and the proposed transaction is 
consistent with the general purposes of the Act. 


Section 17(d) of the Act and Rule 17d-1 thereunder, 
taken together, provide, in pertinent part, that no affili- 
ated person of a registered investment company, and 
no affiliated person of any such person, acting as 
principal, shall participate in, or effect any transaction 
in connection with any joint transaction or arrange- 
ment in which such registered investment company is 
a participant unless an application regarding such joint 
enterprise or arrangement has been filed with the 
Commission and has been granted by an order. In 
passing upon such applications the Commission will 
consider whether the participation of such registered 
investment company in such joint enterprise or 
arrangement on the basis proposed is consistent with 
the provisions, policies and purposes of the Act and 
the extent to which such participation is on a basis 
different from or less advantageous than that of other 
participants. 


Mr. Walkowicz and Mr. Demisch are affiliated persons 
of Applicant by virtue of their positions in the manage- 
ment of Applicant and affiliated persons of an affiliated 
person of Applicant by virtue of their positions as 
directors of Evans & Sutherland. Mr. Walkowicz did not 
vote in the proceedings of the Executive Committee of 
Applicant regarding approval of the purchase of the 
Warrant from Mr. Wyler and the filing of the instant 
application. Mr. Demisch is not a director of 
Applicant and, accordingly, not a member of the 





Executive Committee. Applicant does not perceive that 
either Mr. Walkowicz or Mr. Demisch will participate in 
or effect any transaction in connection with the sale of 
Evans & Sutherland common stock pursuant to the 
exercise of the Warrant if he merely continues to hold 
his share of Evans & Sutherland common stock. Appli- 
cant maintains that Mr. Walkowicz’s financial interest 
in Evans & Sutherland, 1,667 shares of common stock, 
is so small as to be immaterial in the context of the 
proposed transaction. Applicant further submits that, 
in accordance with the provisions in Rule 17d-1, the 
participation of Applicant in the transaction on the 
basis proposed is consistent with the provisions, 
policies and purposes of the Act and such participation 
is not on a basis less advantageous than that of other 
participants. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 5, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law pro- 
posed to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shal! be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10358/August 14, 1978 


BEARING OF DISTRIBUTION EXPENSES BY MUTUAL 
FUNDS 


AGENCY: Securities and Exchange Commission. 


ACTION: Extension of public comment period for 
advance notice of proposed rulemaking. 


SUMMARY: The Securities and Exchange Commis- 
sion is extending until September 21, 1978, the public 
comment period with respect to its advance notice of 
proposed rulemaking on whether there might be con- 
ditioi.~ under which mutual funds could be permitted 
to use their assets to pay distribution expenses. 


DATES: Comments must be submitted on or before 
September 21, 1978. 


ADDRESSES: Send comments in triplicate to George 
A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. All communications with respect to this 
matter should refer to File No. S7-743. Such communi- 
cations will be available for public inspection at the 
Commission’s Public Reference Room, Room 6101, 
1100 L Street, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 


Richard W. Grant, Esq. (202-755-0242) or 
Dianne E. O’Donnell, Esq. (202-755-1796) 
Division of Investment Management 
Securities and Exchange Commission 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: iIn_ investment 
Company Act Release No. 10252 (May 23, 1978) [43 FR 
23589, May 31, 1978], the Securities and Exchange 
Commission (“Commission”) issued an advance notice 
of proposed rulemaking, requesting public comment 
with respect to the question of whether there might be 
conditions under which mutual funds could be 
permitted to use their assets to pay expenses incurred 
in connection with the distribution of their shares. The 
Commission stated that the public comment period 
would expire on August 22, 1978. 


It has come to the Commission’s attention that certain 
interested members of the public may require more 
time to complete their consideration of the advance 
notice of proposed rulemaking in order to respond to 
the Commission’s solicitation of comments. The 
Commission has determined that it is appropriate in 
the public interest to allow additional time for the con- 
sideration of this advance notice of proposed rule- 
making. Accordingly, the Commission hereby extends 
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the period for public comment from August 22, 1978, to 
September 21, 1978. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10359/August 14, 1978 


In the Matter of 


ARCS EQUITIES CORP. 
850 Third Avenue 
New York, New York 10022 


(812-4106) 


NOTICE OF FILING OF APPLICATION FOR AMEND- 
MENT TO ORDER PURSUANT TO SECTIONS 6(c) AND 
6(e) OF THE ACT GRANTING TEMPORARY EXEMP- 
TION FROM SECTION 7 AND CERTAIN OTHER PRO- 
VISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that Arcs Equities Corp. 
(“Applicant”), a New York corporation, filed an appli- 
cation on August 11, 1978, pursuant to Sections 6(c) 
and 6(e) of the Investment Company Act of 1940 
(“Act”), for an amendment to an order of the Com- 
mission dated February 22, 1978 (Investment Company 
Act Release No. 10128), as amended June 30, 1978 
(Investment Company Act Release No. 10301), which 
temporarily exempted Applicant from the provisions of 
Section 7 and certain other provisions of the Act from 
May 13, 1977, to August 31, 1978. Applicant seeks an 
amendment to the amended order to extend the tempo- 
rary exemption from August 31, 1978, until the earlier 
of September 11, 1978, or such time as the 
Commission has acted upon Applicant’s original appli- 
cation under Sections 3(b)(2) and 6(c) of the Act. The 
Original application was filed by Applicant and 
Federated Capital Management Associates, Inc., a 
Delaware corporation which merged into Applicant in 
January 1978, for an order of the Commission declaring 
that they are not investment companies or, in the alter- 
native, declaring that they are exempt from all pro- 
visions of the Act. All interested persons are referred to 
the application for amendment to the prior order on file 
with the Commission for a statement of Applicant’s 
representations, which are summarized below. 


Applicant states that as part of the Consent and Under- 
taking (“Consent”), which is incorporated in the Final 
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Judgment of Permanent Injunction and Other Equitable 
Relief entered against Applicant in connection with the 
settlement of: the litigation commenced by the 
Commission in January 1978 against Applicant and 
others, Applicant was required to appoint two addition- 
al new independent Directors and establish an audit 
committee of the Board of Directors of Applicant com- 
posed of such new independent Directors. The new 
Directors have the responsibility, among other things, 
to review as to fairness to Applicant and Applicant’s 
stockholders, and to recommend to the Board of 
Directors of Applicant the approval or disapproval of 
proposed sales or purchases of Applicant’s securities 
by Applicant, as well as proposed transactions 
between Applicant and Bates Manufacturing Company, 
Incorporated (“Bates”) and any proposed transactions 
whereby Applicant will be liquidated, dispose of all or 
substantially all of its assets or otherwise cease to 
exist. 


Applicant states that as part of the Consent, it has also 
granted to Bates an option to acquire 135,000 shares of 
Bates Common Stock owned by Applicant at a price of 
$31 per share (“Option”). The Option, which originally 
expired on May 18, 1978, was extended by stipulation 
executed by all parties to the aforementioned litigation 
and court order to August 31, 1978, or until such earlier 
date as Applicant shall be liquidated, or until an earlier 
date determined by court order. On May 16, 1978, the 
Board of Directors of Bates took action to approve the 
exercise of the Option, such exercise to be effective on 
August 31, 1978, or at an earlier date as provided for by 
court order. 


Applicant represents that since the execution of the 
Consent, it has been proceeding diligently to comply 
with the terms and provisions of the Consent and to 
complete the formulation of a Plan of Complete Liqui- 
dation and Dissolution (“Plan”). Applicant further 
represents that Applicant’s Audit Committee and 
Board of Directors have reviewed the Plan and filed on 
July 14, 1978, preliminary proxy material with the 
Commission as required under the Securities 
Exchange Act of 1934 before submitting the Plan to 
stockholders at a Special Meeting of Stockholders 
(“Stockholders Meeting”) which had been scheduled 
for August 29, 1978. The written comments of the staff 
of the Commission with respect to such preliminary 
proxy material were received in a Letter of Comments, 
dated August 8, 1978. 


Applicant seeks to amend the prior exemptive orders to 
extend the period of temporary exemption of Applicant 
from the provisions of Section 7 and certain other pro- 
visions of the Act for the following reasons. The com- 
plex problems encountered by Applicant in connection 
with the formulation of the Plan, including tax matters 
relating to the exercise by Bates of the Option, 
research with respect to other tax matters, the schedul- 





ing of dates for distributions under the Plan in light of 
applicable rules governing trading of Applicant’s 
securities during the period when distributions are to 
be made under the Plan, and the complexity of matters 
covered by the preliminary proxy material, did not 
permit the filing of preliminary proxy material for the 
Stockholders Meeting until July 14, 1978. 


Furthermore, Applicant states that written comments 
of the staff of the Commission on the preliminary proxy 
material were not received until August 8, 1978, and 
that these comments raise additional substantive 
questions which directly affect the Plan and 
scheduling problems related thereto. Applicant asserts 
that the staff of the Commission has also requested 
that amended preliminary proxy material be filed for 
review, and has indicated that additional comments 
may be made thereon. 


For these reasons, Applicant contends that there is in- 
sufficient time before August 31, 1978 to prepare and 
file amended preliminary and definitive proxy material 
for the Stockholders Meeting, to solicit proxies from 
stockholders prior to such meeting within the period 
prescribed by the laws of the State of New York, and to 
liquidate Applicant if the Plan is approved by the stock- 
holders. 


Section 6(c) of the Act provides that the Commission, 
by order upon application, may conditionally or un- 
conditionally exempt any person from any provision or 
provisions of the Act, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest, and consistent with the protection of 


investors and the purposes fairly intended by the policy’ 


and provisions of the Act. 


Section 6(e) of the Act provides that, if, in connection 
with any order under Section 6 exempting any invest- 
ment company from Section 7, the Commission deems 
it necessary or appropriate in the public interest or for 
the protection of investors that certain specified pro- 
visions of the Act pertaining to registered investment 
companies shall be applicable in respect of such 
company, the provisions so specified shall apply to 
such company, and to other persons in their trans- 
actions and relations with such company, as though 
such company were a registered investment company. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 7, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law pro- 
posed to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 


mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10360/August 15, 1978 


In the Matter of 


NICHOLAS DAILY INCOME FUND, INC. 
312 East Wisconsin Avenue 
Milwaukee, Wisconsin 53202 


(811-2640) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER DECLARING THAT APPLI- 
CANT HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


NOTICE IS HEREBY GIVEN that Nicholas Daily Income 
Fund, Inc. (“Applicant”), registered under the Invest- 
ment Company Act of 1940 (“Act”) as an open-end, 
diversified management company, filed an application 
on June 26, 1978, pursuant to Section 8(f) of the Act, 
for an order of the Commission declaring that Appli- 
cant has ceased to be an investment company as 
defined in the Act. All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant, a Maryland corporation, registered under 
the Act on June 11, 1976; and on that date it also filed a 
registration statement (File No. 2-56607) on Form S-5 
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under the Securities Act of 1933 covering 15,000,000 
shares of its common stock in connection with a pro- 
posed public offering of its shares. This registration 
statement did not become effective, and was with- 
drawn pursuant to Applicant’s request on July 24, 
1978. Thus, Applicant has never engaged in a public 
offering of shares of its common stock. 


The application states that Applicant never has had any 
assets, that it currently has no debts or other liabilities 
outstanding, and that it is not a party to any litigation 
or administrative proceeding. The application further 
states that although Applicant is presently a validly 
existing corporation under Maryland law it is not 
engaged in nor does it propose to engage in any 
business activities other than those necessary for the 


winding-up of its affairs, and that its board of directors . 


will take the necessary action to effect the dissolution 
of the Applicant in the near future. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, on its own motion or upon 
application, finds that a registered investment com- 
pany has ceased to be an investment company, it shall 
so declare by order, and upon the effectiveness of such 
order the registration of such company shall cease to 
be in effect. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 11, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be address- 
ed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon the Applicant at 
the address stated above. Proof of such service (by 
affidavit, or in the case of an attorney-at-law, by certifi- 
cate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application herein will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons, who request a 
hearing or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this mat- 
ter, including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division, of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10361/August 16, 1978 


In the Matter of 


THE JANUS FUND, INCORPORATED 

c/o J. James Luther, Esq. 

Robertson, Alexander, Luther, Esselstein & Shiells, A 
Professional Corporation 

770 Menlo Avenue 

Menlo Park, California 94025 


(811-1182) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


The Janus Fund, Incorporated (“Janus”), an open-end, 
diversified, management investment company regis- 
tered under the Investment Company Act of 1940 
(“Act”) filed an application on June 29, 1978, pursuant 
to Section 8(f) of the Act, for an order of the 
Commission declaring that Janus has ceased to be an 
investment company as defined in the Act. 


On July 20, 1978, a notice (Investment Company Act 
Release No. 10331) was issued of the filing of said 


application. The notice gave interested persons an 
opportunity to request a hearing, and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
Janus has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of The Janus Fund, Incorporated 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10362/August 16, 1978 


In the Matter of 





MFS MANAGED MUNICIPAL BOND FUND 


and 


MASSACHUSETTS FINANCIAL SERVICES COMPANY 
200 Berkeley Street 
Boston, Massachusetts 02116 


(812-4299) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 22(d) OF THE ACT 


On July 21, 1978 notice was issued (Investment Com- 
pany Act Release No. 10334) of an application filed on 
April 27, 1978 and amended on June 1, 1978 and July 
20, 1978 by MFS Managed Municipal Bond Fund (the 
“Trust”), an open-end, diversified, management invest- 
ment company, registered under the Investment Com- 
pany Act of 1940 (the “Act”), and Massachusetts 
Financial Services Company (“Financial Services”), the 
principal underwriter of the Trust (hereinafter the Trust 
and Financial Services are collectively referred to as 
“Applicants”), seeking an order of the Commission 
pursuant to Section 6(c) of the Act exempting Appli- 
cants from the provisions of Section 22(d) to the extent 
necessary to permit unitholders of past and future 
series of The First Trust of Insured Municipal Bonds to 
purchase shares of the Trust with distributions to the 
unitholders at net asset value plus a sales charge of 
0.4%, a price other than the current public offering 
price described in the Trust’s prospectus. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found, on the 
basis of the information contained in the application, 
that the granting of the requested exemption is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the requested exemption from the provisions of 
Section 22(d) of the Act, to the extent requested, be, 
and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10363/August 17, 1978 


In the Matter of 


LA CROSSE COOLER HOLDING CORPORATION 
(formerly “La Crosse Cooler Company”) 

2809 Losey Boulevard South 

La Crosse, Wisconsin 54601 


(811-2830) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER DECLARING THAT APPLI- 
CANT HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


NOTICE IS HEREBY GIVEN that La Crosse Cooler 
Holding Corporation (“Applicant”), registered under 
the Investment Company Act of 1940 (the “Act”) as a 
closed-end, non-diversified management investment 
company, filed an application on July 18, 1978, 
pursuant to Section 8(f) of the Act, for an order of the 
Commission declaring that Applicant has ceased to be 
an investment company as that term is defined in the 
Act. All interested persons are referred to the appli- 
cation on file with the Commission for a statement of 
the representations contained therein, which are 
summarized below. 


Applicant was incorporated in the State of Wisconsin 
in 1945 under the name La Crosse Cooler Company and 
thereafter until January 4, 1978, engaged in the busi- 
ness of manufacturing refrigeration devices including 
coin-operated, soft drink vending machines and insti- 
tutional and restaurant equipment. The application 
states that on January 4, 1978, pursuant to shareholder 
approval, the operating assets of Applicant were trans- 
ferred to La Crosse Cooler Subsidiary, Inc., a wholly- 
owned subsidiary of Applicant, which assumed all of 
Applicant’s liabilities. Thereafter, on January 20, 1978, 
the name of Applicant was changed to La Crosse 
Cooler Holding Corporation. The application also 
states that on April 19, 1978, also pursuant to share- 
holder approval, the Applicant’s wholly-owned subsidi- 
ary was sold for a cash consideration of $2,280,738.13. 
The proceeds of this sale, together with the liquid 
assets retained by Applicant when its operating assets 
were transferred to the subsidiary, aggregated 
$3,352,230, which represented a liquid book value of 
$9.00 for each of Applicant’s 372,470 shares of 
common stock then outstanding. Applicant states that 
it presently has no debts or other liabilities except for 
legal and accounting fees for which bills have not yet 
been received, and that it is not a party to any pending 
litigation, or administrative proceedings. 
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Applicant registered under the Act on April 25, 1978, by 
filing a Notification of Registration on Form N-8A with 
the Commission. On May 12, 1978, Applicant trans- 
mitted to its shareholders an offer to purchase its out- 
standing common stock for $9.00 per share. Applicant 
states that pursuant to such offer it has purchased 
134,245 shares of its outstanding common stock 
through the close of business on July 10, 1978, and 
that the 238,225 shares of its common stock remaining 
outstanding are beneficially owned by 85 shareholders 
of record. Applicant represents that at the date of filing 
this application the outstanding securities of Applicant 
are beneficially owned by not more than 100 persons. 
In addition, it is represented that as of that date, no 
“company”, as such term is defined in the Act, owned 
of record or was known by Applicant to own bene- 
ficially, ten percent or more of the outstanding voting 
securities of Applicant. The application also states that 
Applicant is not making and does not presently pro- 
pose to make a public offering of its securities. 


On the basis of the above information Applicant main- 
tains that it is not presently an “investment company” 
as that term is defined in the Act. 


Section 3(c)(1) of the Act provides, in pertinent part, 
that any issuer whose outstanding securities (other 
than short-term paper) are beneficially owned by not 
more than 100 persons and which is not making and 
does not presently propose to make a public offering of 
its securities is not an investment company within the 
meaning of the Act. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, on its own motion or upon 
application, finds that a registered investment 
company has ceased to be an investment company, it 
shall so declare by order, and upon the effectiveness of 
such order the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 11, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
Statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shali order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney-at-law 
by certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the rules and 
regulations promulgated under the Act, an order dis- 
posing of the application herein will be issued as of 
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course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons, who request a 
hearing or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940. 
Release No. 10364/August 16, 1978 


In the Matter of 


AMERICAN GENERAL LIFE INSURANCE COMPANY 
OF DELAWARE 


and 


AMERICAN GENERAL LIFE INSURANCE COMPANY 
OF DELAWARE SEPARATE ACCOUNT D 

2727 Allen Parkway 

Houston, TX 77019 


(812-4300) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 11 OF THE ACT APPROVING 
CERTAIN OFFERS OF EXCHANGE 


NOTICE IS HEREBY GIVEN that American General Life 
Insurance Company of Delaware Separate Account D 
(“Separate Account D”), a unit investment trust regis- 
tered under the Investment Company Act of 1940 
(“Act”), and American General Life Insurance Company 
of Delaware (the “Company”) (hereinafter collectively 
referred to as “Applicants”), have filed an application 
on April 28, 1978, and amendments thereto on May 22 
and July 25, 1978, pursuant to Section 11 of the Act for 
an order approving certain offers of exchange. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


The Company is a life insurance company organized 
under the laws of Delaware. On November 19, 1973, the 
Company created Separate Account D under the Dela- 
ware Code as a separate account for the purpose of 





investing the net purchase payments received by the 
Company for certain variable annuity contracts which it 
sells (the “Contracts”). The Separate Account is a 
registered unit investment trust under the Act. 


Pursuant to a registration statement under the 
Securities Act of 1933 the Applicants offer and sell the 
Contracts under which payments made by a contract 
owner may be accumulated until retirement on a fixed 
as well as variable basis. Before the annuity payment 
period begins, the contractholder may transfer the 
value of net purchase payments accumulated on one 
basis to the other basis for the purposes of future 
accumulation. For such transfers a $5 administrative 
charge is made, but additional sales and administrative 
charges as would obtain for an initial payment are not 
imposed. In addition, the holders of fixed life 
insurance or annuity contracts, issued by the Company 
or any other wholly owned life insurance subsidiary of 
the American General Group, may apply the cash 
surrender value or death benefits of any such contract 
which has previously incurred sales and administrative 
expense charges payable under these policies toward 
the purchase of a single payment variable annuity 
contract without any sales or administrative expense. If 
the requested order is granted, holders of shares in 
certain investment companies, the investment adviser 
of which is a subsidiary of the Company’s parent, who 
have paid a sales load upon the purchase of such 


shares, will be offered the right to exchange the net 
asset value of shares toward the purchase of a single 
payment variable annuity contract without any sales or 
administrative charge; however, a $5 fee to cover the 
Company’s costs in effecting the transfer will be 
imposed. 


If accumulated on a variable basis, net purchase 
payments have been deposited in the Separate Account 
and applied to purchase shares of American General 
Growth Fund, Inc. (“Growth Fund”), an open-end 
management investment company registered under the 
Act, whose investment adviser is American General 
Capital Management, Inc. (“Capital Management”), a 
wholly-owned subsidiary of the company’s parent, 
American General Insurance Company. The Separate 
Account has now been modified to allow net purchase 
payments to be allocated to one four Divisions of 
Separate Account D which are funded by four open-end 
management investment companies registered under 
the Act, American General Reserve Fund, Growth 
Fund, Comstock Fund and American General Capital 
Bond Fund, ali of which are advised by Capital 
Management. The Separate Account is expected to be 
modified further to allow net payments to be allocated 
to a fifth open-end management investment company 
registered under the Act, American General High Yield 
Investments, Inc., which is also advised by Capital 
Management. 


As a result of these changes a contract owner may 
elect to have purchase payments for a contract 
invested in the Growth Fund with respect to Division 1, 
in the Comstock Fund with respect to Division 2, in the 
American General Capital Bond Fund with respect to 
Division 3, in the American General Reserve Fund with 
respect to Division 4 and in American General High 
Yield Investments, Inc. with respect to Division 5. 
Applicants now propose to subject to receipt of the 
requested order, to allow contract owners the right to 
transfer accumulated Purchase Payments from one 
Division of the Separate Account to another Division of 
the Separate Account. Such right would be exercised at 
any time provided that a transfer may not be made if a 
previous transfer has been made within 30 days. The 
Company reserves the right to impose a longer holding 
period requirement between transfers if circumstances 
dictate the need for imposition of ary such limitation. ~ 
Thus, in the case of all transfers between Divisions, 
there is imposed a requirement that no such exchange 
may be effected for at least seven days after the initial 
purchase of the Contract. The transfer of interests in 
one Division for interests in another Division would be 
on the basis of the relative net asset values of units 
accumulated in a Division without any additional sales 
or administrative charge being imposed other than a $5 
administrative charge for each transfer. 


Section 11 


Section 11(a) of the Act makes it unlawful for any 
registered open-end company or principal underwriter 
therefor to make an offer to the holder of a security of 
such company or of any other open-end investment 
company to exchange his security for a security in the 
same or another such company on any basis other than 
the relative net asset values of the respective securities 
to be exchanged unless the terms of the offer have first 
been submitted to and approved by the Commission. 
Section 11 (c) provides that, irrespective of the basis of 
exchange, the provisions of section 11(a) shall be 
applicable to any type of offer of exchange of the 
securities of registered unit investment trusts for the 
securities of any other investment company. 


Transfers 


Applicants assert that the contemplated transfers 
between Divisions would not appear to involve any 
exchange of a security of a registered unit investment 
trust for the security of any other investment company; 
however, Applicants are requesting an order pursuant 
to Section 11 approving the proposed right of such 
transfer to avoid any question that might be raised. 


Applicants assert that the main reason for such 
transfer provision is to allow a contract owner to 
modify the prior allocation of purchase payments 
between investment media in light of changing 
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personal needs and evolving economic conditions. 
Applicants state that the transfer provisions are 
designed to afford flexibility in the selection of 
investment media under the contracts and should be 
for the benefit of contract owners. 


Applicants assert that except for the $5 administrative 
fee a transfer will be effected at the applicable 
respective net asset values of units accumulated under 
the Divisions of the Separate Account from which and 
to which a transfer is being made, and is thus 
consistent with the policy underlying Section 11. 
Applicants state that the $5 charge is intended to be a 
partial reimbursement for expense incurred in 
connection with a transfer and is identical to charges 
made upon transfers between the Company’s General 
Account and the Separate Account and for the partial 
or full surrender of a Contract. Applicants further 
assert that such charge is similar to the charge made 
by many open-end management investment companies 
for transfers with related open-end management 
companies. 


Exchange Offer 


The proposed exchange offer to shareholders of other 
investment companies would be made to the 
sharehoider of the following investment companies the 
investment adviser of each of which is American 


General Capital Management, Inc., a subsidiary of the 


Company’s parent, subject in each case to any 
necessary prior approval of an investment company’s 
board of directors, (collectively called “Funds”): 
American General Capital Bond Fund, Inc. 
American General Capital Growth Fund 
American General High Yield Investments, Inc. 
American General Income Fund 
American General Venture Fund, Inc. 
Comstock Fund, Inc. 
Enterprise Fund, Inc. 
Equity Growth Fund of America 
Fund of America, Inc. 
Harbor Fund, Inc. 
Legal List Investments, Inc. 
Pace Fund, Inc 
Provident Fund for Income, Inc. 


660/SEC DOCKET 


A transfer would be initiated by written request of a 
shareholder of one of the Funds and delivery of any 
issued share certificate to the transfer agent. The 
exchange would be accompanied by the redemption of 
the shares of the Fund at the net asset value next 
determined after receipt of the request for exchange 
and the reinvestment of the proceeds without a sales 
charge in accumulation units of the Separate Account 
at the value next determined after receipt of the funds 
for purchase of a Single Payment Contract. 


Applicants assert that since the exchange will be 
effected at net asset value and the only charge to the 
shareholder will be the $5 transfer fee, the exchange is 
consistent with Section 11. 


Applicants assert that the purpose of this exchange 
right is to permit shareholders of the Funds who wish 
to continue their equity investment in a variable 
annuity contract to do so without paying additional 
sales and administrative charges upon the purchase of 
the Contract. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 8, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney at law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following September 8, 1978, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive notice of further developments in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10365/August 17, 1978 


In the Matter of 


INVESTORS DIVERSIFIED SERVICES, INC. 


INVESTORS SYNDICATE OF AMERICA, INC. 


TOWER MORTGAGE CORPORATION 


IDS Tower 
Minneapolis, Minnesota 55402 


(812-4319) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF THE 
COMMISSION EXEMPTING CERTAIN TRANSAC- 
TIONS FROM THE PROVISIONS OF SECTION 17(a) OF 
THE ACT. 


NOTICE IS HEREBY GIVEN that Investors Diversified 
Services, Inc. (“IDS”), a diversified financial services 
company, Investors Syndicate of America Inc. 
(“Fund”), a wholly-owned subsidiary of IDS registered 
under the Investment Company Act of 1940 (“Act”) as a 
face-amount certificate company, and Tower Mortgage 
Corporation (“Tower”), a wholly-owned subsidiary of 
IDS engaged in the mortgage banking business 
(hereinafter collectively referred to as “Applicants”), 
filed an application pursuant to Section 6(c) of the Act, 
on May 30, 1978, and an amendment thereto on July 
31, 1978, for an order of the Commission granting an 
exemption from the provisions of Section 17(a) of the 
Act to permit the sale of Government National 
Mortgage Association mortgage-backed securities 
(“GNMA’s”) by Tower to the Fund. 


Applicants state that the Fund is engaged in the 
issuance of face-amount certificates, the servicing of 


its outstanding certificates, and the investment of its 
assets, in mortgages and other investments of the kind 
which life insurance companies are permitted to invest 
in or hold under the provisions of the Insurance Code 
for the District of Columbia (“Qualified Investments”) 
and which the Fund is required to maintain pursuant to 
the Act in respect to its outstanding certificates. Appli- 
cants state that as of December 31, 1977, such Quali- 
fied Investments were in the amount of $1,101,119,828 
which included GNMA’s in the amount of $48,441,780. 


Applicants also state that Tower, which was organized 
in 1976, is engaged on a national basis in the mortgage 
banking business including the origination, purchase, 
sale and servicing of mortgages; and that it is one of 
the major issuers of GNMA’s. Applicants state that on 
December 31, 1977, Tower was servicing a portfolio of 
$305,665,920 in mortgages for companies in the IDS 
Group, including the Fund; and that on this date Tower 
was servicing a portfolio of $512,256,709 in mortgages 
for others including $193,858,462 of GNMA’s. As of 
December 31, 1977, Tower and its predecessor had 
issued a total of $292,576,208.63 of GNMA’s. Appli- 
cants further state that Tower does not sell mortgages 
or GNMA’s to the Fund. 


Applicants state that Tower services mortgages, 
provides record keeping and management services for 
mortgages owned by the Fund, pursuant to service and 
management agreements between the Fund and 
Tower. According to the application, Tower is the 
successor to certain activities of IDS Mortgage 
Corporation (“IDSMC”), a subsidiary of IDS. By an 
order dated November 13, 1974 (Investment Company 
Act Release No. 8580), the Commission, pursuant to 
Section 6(c) of the Act, granted an exemption from the 
provisions of Section 17(a) of the Act to permit the sale 
of GNMA’s by IDSMC to the Fund. 


Applicants represent that IDS, the parent company of 
the Fund and Tower, comprises with its subsidiaries a 
diversified financial services organization engaged in 
the businesses of (1) selling and issuing face-amount 
certificates (through the Fund); (2) providing invest- 
ment advisory and administrative services to, and 
distribution of the securities of, investment 
companies; (3) securities brokerage; (4) life insurance 
and annuities; (5) mortgage banking (through Tower); 
(6) ownership of real properties; and (7) providing in- 
vestment advisory services to pension funds and pools 
of privately owned capital. Applicants state that by 
virtue of their common control by IDS, Tower is an 
affiliated person of the Fund. Applicants state that the 
Fund desires to purchase GNMA’s directly from Tower 
as Qualified Investments, and that Tower desires to 
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sell GNMA’s directly to the Fund, on a continuing 
basis at various times in the future. Applicants seek an 
order of exemption from Section 17(a) of the Act to per- 
mit such transactions on the terms set forth below. 


Applicants state that GNMA’s are issued by an 
approved issuer pursuant to Section 306(g) of the 
National Housing Act and related provisions of such 
Act, whereby the issuer makes the timely payment of 
principal and interest on securities based on and 
backed by a pool of mortgages which are insured under 
the National Housing Act or Title V of the Housing Act 
of 1949, or which are insured or guaranteed under the 
Servicemen’s Readjustment Act of 1944 or Chapter 37 
of Title 38, United States Code. Such timely payment 
of principal and interest is guaranteed by the Govern- 
ment National Mortgage Association. Applicants also 
state that during the life of the issue of such securities 
the issuer receives %2% per annum and is required to 
pay a guaranty fee of 6/100 of 1% per annum to the 
Government National Mortgage Association, as well as 
a custodian fee to the custodian. The issuer is required 
to service the mortgages in pools collateralizing the 
GNMA’s, remit monthly payments of principal and 
interest to the security holders whether or not such 
payments have been collected by the issuer, and per- 
form such duties as are required by the agreements 
with and regulations of the Government National Mort- 
gage Association. According to the application, IDS is 
custodian for mortgage documents relating to mort- 
gages in pools collateralizing GNMA’s issued by 
Tower. In accordance with the terms of the custodial 
agreements between IDS and Tower, IDS receives a fee 
of $2.00 per mortgage per year. 


Applicants state that the price of GNMA’s is deter- 
mined on the open market and is dependent on pre- 
vailing interest rates for alternative investments; and 
that the profit or loss to the issuer of GNMA’s is repre- 
sented by the difference between the sale price less the 
mortgage acquisition price, any fees required by 
Government National Mortgage Association, and any 
other fees, commissions, or other expenses incurred in 
the sale of GNMA’s. Applicants also state that approxi- 
mately sixty government securities dealers maintain an 
active market in trading GNMA’s. Applicants propose 
that the price to be paid by the Fund to Tower in 
connection with a sale of GNMA’s shall be based on 
the current market price then available and shall be no 
higher than the price at which the Fund could purchase 
such securities from other recognized dealers or 
issuers. As evidence of such price, the Fund will obtain 
three bona fide offers for such securities at each sale. 
Under this pricing mechanism, purchases of GNMA’s 
by the Fund from Tower will be made at a price no 
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higher than the lowest price at which the Fund can 
purchase them from other recognized dealers of issu- 
ers. 


Applicants represent that the Fund intends to purchase 
GNMA’s for investment purposes and that the Fund 
will have no participation in the offering of GNMA’s as 
an issuer, underwriter, dealer or manager and will not 
share in any profits or losses of such offering. Appli- 
cants represent further that Tower will be acting as a 
principal and not as an agent or broker in connection 
with such sales and that IDS will not act as principal, 
agent or broker in connection with GNMA’s which 
Tower sells to the Fund as discussed herein. 


Applicants submit that it will be advantageous to both 
the Fund and Tower if the Fund is ablé to purchase 
GNMA’s directly from Tower because both parties 
anticipate obtaining advantageous prices under this 
procedure. In addition, it will be advantageous for the 
Fund to be able to purchase GNMA’s directly from 
Tower because of its close relationship to and famili- 
arity with the operating methods of Tower. Applicants 
submit that Tower will benefit by the direct sales 
through expansion of its GNMA market to include the 
Fund. 


Section 17(a) of the Act provides, in pertinent part, that 
it shall be unlawful for an affiliated person of a recog- 
nized investment company, or any affiliated person of 
such a person, acting as principal, knowingly to sell to 
or to purchase from such registered company any 
security or other property, subject to certain excep- 
tions not relevant here. Section 17(b) of the Act pro- 
vides that the Commission, upon application, may 
exempt a proposed transaction from the provisions of 
Section 17(a) of the Act if the evidence establishes that 
the terms of the proposed transaction, including the 
consideration to be paid or received, are reasonable 
and fair and do not involve overreaching on the part of 
any person concerned, and that the proposed trans- 
action is consistent with the policy of each registered 
investment company concerned and with the general 
purposes of the Act. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of per- 
sons, securities or transactions, from any provision of 
the Act, or of any rule or regulation thereunder, if and 
to the extent such exemption is necessary or approp- 
riate in the public interest and consistent with the pro- 





tection of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


Applicants request that the Commission issue an 
order, pursuant to Section 6(c) of the Act, exempting 
from the provisions of Section 17(a) of the Act, the 
sales of GNMA’s by Tower to the Fund. Applicants 
submit that the facts as stated above clearly establish 
that the terms of the proposed sales of GNMA’s by 
Tower to the Fund, including the consideration to be 
paid and received, are reasonable and fair and do not 
involve overreaching on the part of any person con- 
cerned and that the proposed sales are consistent with 
the policy of the Fund as recited in its registration 
statement and reports filed under the Act. Further, 
Applicants submit that the exemption hereby applied 
for is appropriate in the public interest and consistent 
with the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 11, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 


for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 


thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the ‘address stated above. Proof of ser- 
vice (by affidavit, or in case of an attorney-at-law by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application herein will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons, who request a 
hearing or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 635/August 14, 1978 


In the Matter of 


HARBINE FINANCIAL SERVICE 
112 Roosevelt Street 
Closter, New Jersey 


(803-3) 


Admin. Proc. File No. 3-5232 


OPINION OF THE COMMISSION 


EXEMPTION FROM INVESTMENT ADVISERS ACT 


Profit-Sharing Agreement 


Where proposed fee schedule of registered investment 
adviser was based on adviser receiving a share of the 
capital gains realized in a client’s account, over which 
the adviser had complete discretionary control, held, 
application for exemption from provisions of Section 
205(1) of the Investment Advisers Act denied. 


APPEARANCES: 


Jesse Rosenblum, for Harbine Financial Service. 


Gerald Osheroff and Michael Berenson, for the Division 
of Investment Management. 


Harbine Financial Service, a registered investment 
adviser, seeks review of the decision of an adminis- 
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trative law judge denying Harbine’s request for an order 
exempting its proposed fee schedule from the pro- 
visions of Section 205(1) of the Investment Advisers 
Act. We affirm the law judge’s determination. 


Jesse Rosenblum is Harbine’s sole proprietor. At the 
present time, he handles about a dozen advisory 
accounts, mostly belongling to friends and relatives. 
The accounts involve some $170,000 in total assets 
over which Rosenblum has complete discretionary 
control. He makes all purchases and sales of securities 
through brokers to whom clients’ securities are en- 
trusted. Cash balances are kept in bank accounts for 
each client. 


Rosenblum has begun advertising in an effort to ex- 
pand his operations, and would like to use his pro- 
posed fee schedule as a method of attracting new 
clients. 


Section 205(1) of the Investment Advisers Act prohibits 
advisory contracts which compensate the adviser on 
the basis of a share of the capital gains on a client’s 
funds. Applicant’s proposed fee schedule would 
clearly violate this provision. The schedule offers pros- 
pective clients their choice of eight plans, designated 
“A” through “H”, and every plan except one would 
compensate Harbine on the basis of a percentage of 
the capital gains realized in a client’s account. 


Plan A, the basic plan, calls for the client’s payment to 
Harbine of 15% of “net earnings” which are defined to 
include both capital gains and dividends. Plans B 
through F call for Harbine to receive higher fees 


ranging from 20% to 45% of such net earnings in 
return for certain guarantees against loss as described 
below. Harbine’s fee under Plan H would be 50% of the 
excess gain on trades earning over 20% net.© Appli- 
cant’s fee would be earned on completion of a success- 
ful transaction, and he would have sole discretion as to 
when a security held for a client should be sold. 


The various plans contain a number of features 
designed to reduce or eliminate fees, and limit clients’ 
losses, in the event that Harbine’s performance is un- 
successful. Thus, if the value of a client’s portfolio 
sinks below a certain level, no fees would be charged 
on subsequent transactions yielding a profit until that 
level was restored. If an account is maintained for a 
certain period of time (8 years in the case of Plan A and 
5 years in the case of Plans B through H), fees would 
be rebated if certain performance standards were not 
met.3 In addition, as noted above, Plans B through F 
contain guarantees against loss of the client’s original 
investment ranging from 20% to 100%, if the accounts 
are maintained for at least five years.4 


IV. 


Section 206A of the Act provides that we may grant the 
requested exemption if it is “necessary or appropriate 








Prior to his registration as an investment adviser, 
applicant operated only under Plan A. 
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2Under proposed Plan G, Harbine would simply collect 
a yearly fee of 1.2% of managed assets. 


3Fees collected from new clients would be segregated 
for at least five years to satisfy Harbine’s obligations 
under the various plans. 


4Harbine proposes to deposit funds in escrow 
accounts amounting to 10% of its potential liability to 
clients selecting one of the three plans with a 100% 
guarantee, and 25% of its potential liability to clients 
choosing one of the other two plans which offer 
guarantees of 20% and 40%, respectively. Additional 
funds would be deposited in the accounts to compen- 
sate for any loss in aclient’s original investment. In the 
event of an escrow account deficiency which Harbine 
failed to correct within 25 days, the client could termi- 
nate his account and obtain the money held for him in 
escrow. 





in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of this title.” As 
we have stated with respect to the identical exemptive 
language contained in Section 6(c) of the Investment 
Company Act, the propriety of granting an exemption 
“largely depends upon the purposes of the Section 
from which an exemption is requested, the evils 
against which it is directed, and the end which it seeks 
to accomplish. . . . [OJur exemptive authority must be 
exercised with circumspection so as not to thwart the 
basic objectives of the Act.”9 (Footnotes omitted.) 


Section 205(1) was enacted by Congress to prevent 
investment advisers from entering into profit-sharing 
agreements with their clients, arrangements which en- 
courage advisers to take undue risks with their clients’ 
funds.° We have previously pointed out that such 
arrangements engender conflicts of interest between 
adviser and client and, because advisory fees are 
dependent on the realization of gains in a client’s 
account, tempt advisers to time transactions on the 
basis of their own compensation rather than their 
clients’ best interests. 


Rosenblum insists that, rather than injuring investors, 
his proposed fee schedule would be greatly to their 
benefit since payment of advisory fees would be 
dependent on Harbine’s successful performance. He 





SVariable Annuity Life Insurance Company of America, 
43 S.E.C. 61, 64 (1966). 


6See H.R. Rep. No. 2639, 76th Cong., 3d Sess. 29 
(1940); S. Rep. No. 1775, 76th Cong., 3d Sess. 22 
(1940). Section 206A was added to the Act by the 
Investment Company Amendments Act of 1970, Pub. 
L. 91-547. See S. Rep. No. 91-184, 91st Cong., 2d Sess. 
46 (1969); H.R. Rep. No. 91-1382, 91st Cong., 2d Sess. 
42 (1970). 


7See Roman S. Gorski, 43 S.E.C. 618, 620 and n. 4 
(1967). 


further asserts, among other things, that his penchant 
for very low prices stocks would not subject clients’ 
funds to undue risk, that he has made substantial 
profits for clients in the past, that the turnover rate of 
his clients’ portfolios has been lower than that of most 
mutual funds, that he has never acted fraudulently or in 
an “unworthy” manner, and that there is no potential 
for abuse. 


We are unable to conclude that any exemption from the 
Act is warranted. We do not question Rosenbium’s 
honesty in past dealings, or his good intentions. How- 
ever, Section 205(1) is a prophylactic measure 
designed to ensure that an investment adviser’s 
decisions to buy, sell or hold a security are based on 
the best interests of his client and not on his own com- 
pensation. We have described that Section as 
reflecting ‘““Congress’ awareness of ‘the delicate 
fiduciary nature of an investment advisory relationship‘ 
and its intent to strike at ‘all conflicts of interest which 
might incline an investment adviser—consciously or 
unconsciously—to render advice which was not dis- 
interested.’ ”° (Emphasis added.) 


We cannot accept Rosenblum’s contention that there 
will be no potential for abuse. Rosenblum will have un- 
fettered control over his clients’ investments, and his 
proposed fee schedule would afford him the oppor- 
tunity to engage in precisely those abuses which 
Congress sought to prevent by enacting Section 
205(1).9 Rosenblum’s self-serving statement that his 
own funds will be committed alongside those of his 
clients “in practically all transactions” does not accord 





8Roman S. Gorski, supra, quoting from S.E.C. v. 
Capital Gains Research Bureau, Inc., 375 U.S. 180, 
191-192 (1963); Cf. Investors Research Corporation, 
Investment Advisers Act Release No. 627 (May 1, 
1978), 14 SEC Docket 1020, 1023-1024. 


9As one commentator has stated, it seems clear from 
Congress’s statement of legislative purpose that 
Section 205(1) cannot be evaded by any “satisfaction or 
your money back” guarantees. 2 Loss, Securities 
Regulation 1410 (2d ed., 1961). We think it in- 
appropriate to permit such evasion here by means of an 
exemption from that provision. 
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clients the kind of protection that we deem necessary 
to justify an exemption from the Act’s prohibition. 


An appropriate order denying the requested exemption 
will issue. 


By the Commission (Chairman WILLIAMS and 
Commissioners POLLACK and KARMEL); Commis- 
sioners LOOMIS and EVANS not participating. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 635/August 14, 1978 


In the Matter of 


HARBINE FINANCIAL SERVICE 
112 Roosevelt Street 
Closter, New Jersey 


(803-3) 





10Harbine’s position is in no way comparable to that of 
Connecticut Mutual Life Insurance Company (“CM”) to 
which we granted such an exemption. See Investment 
Advisers Act Release Nos. 459 and 461 (May 7 and 
June 5, 1975), 6 SEC Docket 881 and 7 SEC Docket 129. 
That was an exceptional situation in which CM pro- 
posed (1) to act as the general partner of a real estate 
venture offering limited partnership interests to insti- 
tutional investors making-a minimum investment of 
$1,000,000, and (2) to contribute approximately 50% of 
the partnership’s capital. 
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Admin. Proc. File No. 3-5232 


ORDER DENYING APPLICATION FOR EXEMPTION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the application of Harbine Financial 
Service for an order exempting its proposed fee 
schedule from the provisions of Section 205(1) of the 
Investment Advisers Act be, and it hereby is, denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 636/August 15, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5953/August 15, 1978 





LITIGATION 





Litigation Release No. 8503/August 14, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
THOMAS J. NORTON, et al. 
Civ. No. 75 C 1487 (N.D. Ill.) 





William D. Goldsberry, Regional Administrator of the 
Chicago Regional Office announced that the following 
actions have taken place in connection with the 
Commission’s injunctive action taken against certain 
former principals and salesmen of Thomas J. Norton 
Co., Inc., a firm which offered and sold options on 
commodity futures contracts. 


On May 2C, 1977, the Honorable John F. Grady, U.S. 
District Judge for the Northern District of Illinois 
entered an Order dismissing the Commission’s action 
against the defendants for lack of subject matter juris- 
diction. On July 29, 1977, a clarification order was 
entered dissolving the permanent injunctions which 
had previously been entered by consent against the 
defendants Thomas Norton, Gerard Reardon, Paul V. 
Doyle and Zenon Bojko. 


On July 29, 1977, a Notice of Appeal of the District 
Court action was filed by the Commission. 


On November 7, 1977, the Court of Appeals granted a 
Commission motion to withdraw its appeal in this 
matter. 


For further information, see Litigation Release Nos. 
6886 and 7768. 





Litigation Release No. 8504/August 14, 1978 


U.S. v. JAMES J. DOYLE aka HUMBERT JOHN 
BATTISTI 


(D. Minn Cr. No. 2-78-3) 


Andrew W. Danielson, United States Attorney for the 
District of Minnesota and William D. Goldsberry, 
Administrator of the Chicago Regional Office, 


announced that on July 18, 1978 James J. Doyle, of 
Blue Earth, Minnesota pleaded guilty to violations of 
federal securities, internal revenue and customs laws, 
as well as interstate transportation of stolen securities. 


Doyle admiited giving false advice to a customer 
regarding the taxability of bonds which Doyle sold, 
thereby causing the customer to inaccurately report his 
income. Doyle also admitted to violations of the 
anti-fraud provisions of the Securities Act of 1933 by 
converting customers’ bonds to his own use. He 
further admitted to the interstate transportations of 
securities which he stole. Additionally, Doyle 
conceded that he knowingly transported approximately 
one million dollars in negotiable instruments out of the 
United States without filing a written report with the 
United States Customs Service. (Customs laws require 
a written declaration of all amounts transported into 


and out of the country in excess of five thousand 
dollars.) 


Internal Revenue and Customs Service agents 
recovered bonds and negotiable instruments totaling 
$507,000.00 in Las Vegas, $503,000.00 in San 
Francisco, $488,000.00 in San Jose, Costa Rica, and 
$655,000.00 in various locations in Panama. Continued 
investigation by the Internal Revenue Service, Customs 
Service, and the Securities and Exchange Commission 
subsequent to Doyle’s arrest resulted in a fifty-two 
count indictment on January 13, 1978. 


United States District Judge Miles W. Lord referred 
Doyle’s case to the United States Probation Office prior 
to setting a date for sentencing. Doyle remains free on 
$100,000.00 bond pending sentence. 





Litigation Release No. 8505/August 14, 1978 


S.E.C. v. L-S-K INNS CORPORATION OF AMERICA 
et al. 
Civil Action No. 78-1469 


The Commission announced today that on August 7, 
1978, it filed in the United States District Court of 
District of Columbia a civil injunctive action against 
L-S-K Inns Corporation of America (“L-S-K”), James T. 
Campbell (“Campbell”), Director and Senior Vice 
President of L-S-K, Clarence Frank Coffyn (“Coffyn”), 
Co-Chairman and President of L-S-K, George A. Hunt, 
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Jr. (“Hunt”), Director of L-S-K, Chester W. Moore 
(“Moore”), Co-Chairman of L-S-K, and Helen Shuerger 
(“Shuerger”), Director and Treasurer of L-S-K alleging 
violations of the antifraud and registration provisions 
of the Federal securities laws. The Court entered judg- 
ments of permanent injunction against all the 
defendants to which they consented without admitting 
or denying the allegations, which terminated the 
Commission’s action. 


The Commission’s complaint alleged that, during the 
summer of 1976, Coffyn and Campbell, on behalf of 
Lob-Steer King Inns Corporation of America 
(“Lob-Steer”) and Hunt and Moore, on behalf of First 
American Home Corporation, a financially distressed 
publicly-held company, negotiated a merger between 
Lob-Steer and First American. The Commission’s com- 
plaint alleged that at no time during the negotiations 
did Moore or Hunt, directors of First American, request 
or receive any financial information from Lob-Steer. On 
or about March 26, 1977, it was alleged, the Board of 
Directors of First American, including Moore and Hunt, 
approved a plan, subject to ratification by 
shareholders, to merge First American and Lob-Steer 
through an exchange of stock. 


The Commission charged that Campbell, Coffyn, Hunt, 
Moore and Shuerger caused to be mailed to the 
shareholders of First American a false and misleading 
proxy statement for use in connection with the 
solicitation of proxies on the merger proposal. The 
Commission alleged that the proxy statement, among 
other things, omitted material information concerning 
the financial condition of Lob-Steer, stated falsely that 
Campbell was a certified public accountant, and 
omitted to disclose business losses suffered by 
Lob-Steer in 1976. The Commission further charged 
that, at the First American shareholders meeting, 
Coffyn, Campbell, Moore and Hunt caused the 
distribution of false and misleading financial state- 
ments which overvalued the assets of Lob-Steer and 
which were not prepared in accordance with generally 
accepted accounting principals. 


The Commission also charged that, following 
ratification of the merger, the renaming of First 
American as L-S-K Inns Corporation of America and 
the election of Coffyn, Campbell, Moore, Hunt and 
Shuerger to the Board of L-S-K, the defendants caused 
L-S-K to issue shares of L-S-K common stock in 
exchange for the stock of Lob-Steer and First American 
without a registration statement being filed or in effect 
as to the L-S-K securities so issued. 
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The Commission further alleged that the defendants 
also offered rights and offered additional L-S-K shares ~ 
to the public pursuant to offering materials which 
stated falsely, among other things, that the offering 
was exempt from the registratiion provisions of the 
Securities Act of 1933 and made projections allegedly 
without any basis in fact. 


Pursuant to the Judgments, the defendants are 
enjoined from violating the anti-fraud and registration 
provisions of the Federal securities laws. In addition: 


— L-S-K is ordered to adopt and maintain procedures 
to prevent violations of the anti-fraud, registration and 
proxy solicitation provisions of the Federal securities 
laws, including retention of securities counsel. 


— Coffyn and Campbell are ordered to transfer to 
L-S-K twenty-five percent of the stock issued to them 
in connection with the merger between First American 
and Lob-Steer; Shuerger is ordered to return ten 
percent; 


— Campbell is enjoined from misrepresenting himself 
as a certified public accountant in connection with the 
offer and sale of securities and in connection with the 
solicitation of any proxy; 


— Campbell, Coffyn, Hunt, Moore and Shuerger are 
enjoined from serving as an officer, director or 
employee of any public company (except L-S-K) which 
has not adopted and maintained procedures to prevent 
violations of the Federal securities laws. 





Litigation Release No. 8506/August 15, 1978 


SEC v. FIVE STAR COAL COMPANY, INC. et al. 
(S.D. Ohio, Civil Action No. C-2-77-832) 
Juage Robert M. Duncan 





The Commission announced today that Judge Duncan 
entered a Final Judgment of Permanent Injunction 
(“Judgment”) against David Alan Parker (“Parker”), one 
of the defendants in this action, enjoining him from 
violating Section 17(a) of the Securities Act of 1933 and 
Section 10(b) of the Securities Exchange Act of 1934 
and Rule 10b-5 thereunder. Parker consented to the 
entry of the Judgment without admitting or denying the 
allegations in the complaint. The Court also ordered 
Parker to fully comply with the provisions of Rule 
15c2-11. 


The Complaint alleged that at the time of the alleged 
violations, Parker was a registered securities sales 
representative with LeBarron, Inc., a registered broker- 
dealer firm in Salt Lake City, Utah, also named as a 
defendant in this action. 


The complaint alleged further that Parker caused 
LeBarron, Inc. to insert quotations for the stock of Five 
Star Coal Company in the “pink” sheets of the National 
Quotation Bureau, Inc. at increasingly higher prices to 
provide the appearance of a public market despite his 
knowledge that the financial information of the 
company, to the extent that it was availabile, was 
materially false and misleading. 


In connection with the entry of the Judgment by the 
Court, Parker also consented to the institution of 
administration proceedings by the Commission and 
imposition upon him of the following sanctions: 


(a) Parker, or any broker-dealer that he is 
associated with, will not enter the “pink” 
sheets of the National Quotation Bureau, 
Inc., or any other quotations medium, for a 
period of sixty (60) days following the date 
of entry of the order. 


(b) Parker, or any broker-dealer that he is 
associated with, will not purchase from an 
issuer with a view to, or offer or sell for an 
issuer in connection with, the distribution 
of any security exempted from registration 
under the Securities Act of 1933 by virtue of 
Regulation A (Rules 251 through 262 of that 
Act), or participate or have a direct or 
indirect underwriting of any such undertak- 
ing or participate or have a participation in 
the direct or indirect underwriting of any 


such undertaking, for a period of ninety (90) 
days following the date of entry of the order. 





Litigation Release No. 8507/August 17, 1978 


UNITED STATES v. JOHN VALO 
78 Cr. 524 (S.D.N.Y.) 


Robert B. Fiske, Jr., United States Attorney for the 
Southern District of New York, and William D. Moran, 
Administrator of the New York Regional Office of the 
Securities and Exchange Commission, announced 
that, on July 13, 1978, John Valo (“Valo”), of Fords, 
New Jersey, pled guilty to two counts of an 
information charging him with violations of the 
anti-fraud provisions of the Securities Act of 1933, and 
the credit extension provisions of the Securities 
Exchange Act of 1934 and the regulations promulgated 
pursuant thereto by the Board of Governors of the 
Federal Reserve System. 


Specifically, Valo was charged with a scheme whereby 
he sold securities in cash accounts, which he had 
opened and was maintaining at several broker-dealers, 
without informing the broker-dealers through whom 
sales transactions were effected, that he did not own 
the securities. It was also charged that Valo: 


(1) intended to deliver in securities, to 
complete the sales transactions, only if a 
favorable movement in the price of the 
security occurred between the date of the 
sale and the date the securities were due to 
be delivered; and 


(2) generally completed all sell orders 
(placed with various broker-dealers) with 
securities purchased (at other broker- 
dealers) after the date of the sales. 
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As a result of Valo’s conduct, several broker-dealers 
suffered losses of approximately $190,000. 


No date has been set for the sentencing of Valo. 


For further information, see Litigation Release No. 
8338. 





Litigation Release No. 8508/August 17, 1978 


SEC v. NAVSAT SYSTEMS, INC., ET AL. (D. Calif., 77- 
4683 RF) 


Robert H. Davenport, Regional Administrator of the 
Denver Regional Office announced that on July 20, 
1978, the United States District Court in Los Angeles, 
California entered orders of permanent injunction by 
default agains Continental Drilling and Development 
Company, a California corporation with offices in San 
Jose, and its president, Warren R. Hofstar, also of San 
Jose. The order, in substance, enjoins the defendant 
from violating the registration and antifraud provisions 
of the federal securities laws in connection with the 
sale of common stock of NAVSAT Systems, Inc., a 
Nevada corporation, and notes and evidences of 
indebtedness and investment contracts of International 
Resources, Inc., R.J.S. and Associates, Inc., Charles 
Scott and Company, and The Silver Light Company, or 
any other security. Defendant Hofstar was also 
enjoined, in substance, from violating the Securities 


Exchange Act registration requirements for broker- 
dealers. 
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Litigation Release No. 8509/August 17, 1978 


S.E.C. v. CENCO. INCORPORATED Civ. No. 3258 
(N.D. Ill.) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission announced that on August 1, 1978, Elliot 
S. Kahn (“Kahn”), and Harvey L. Orner (“Orner”), with- 
out admitting or denying the allegations of the 
Commission’s Complaint, consented to Final Orders of 
Permanent Injunction from violating the anti-fraud, and 
aiding and abetting violations of the issuer-reporting 
provisions of the Securities Exchange Act of 1934 
(Exchange Act). The orders were issued by Judge John 
Powers Crowley, U.S. District Court Judge for the 
Northern District of Illinois. The Commission’s Com- 
plaint had alleged the misappropriation by Kahn and 
Orner of the corporate funds of Todd Equipment 
Leasing (“Todd”) while Todd was a subsidiary of 
Cenco, and the use by Kahn and Orner of fictitious 
Todd leases to obtain bank loans to purchase Todd 
from Cenco. 


Judge Crowley previously issued orders of Permanent 
Injunction by consent against Robert A. Smith 
(“Smith”), Anthony Urso (“Urso”), Charles Didriksen 
(“Didriksen”), Fredrick W. Schmauss (“Schmauss”), 
Reuben A. Katz (“Katz”), and Erwin L. Berman (“Ber- 
man”), wherein defendants consented without 
admitting or denying the-ajlegations against them in 
the Commission’s Complaint. The Complaint alleged 
violations of the anti-fraud and the aiding and abetting 
of violations of the issuer-reporting provisions of the 
Exchange Act against Smith, Katz and Berman and vio- 
lations of the anti-fraud provisions against Urso, 
Didriksen and Schmauss. The allegations against Katz 
and Berman were in connection with the afore- 
mentioned Todd transactions. The allegations against 
Urso and Didriksen were in connection with the alleged 
inflation of the inventory of Cenco and the implemen- 
tation of an alleged scheme to create the appearance of 
a destruction of inventory. The allegations against 
Smith were in connection with the alleged falsification 
of the operating results of S.P. Drug Company, Inc. a 
former subsidiary of Cenco. 





~ 
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STAFF ACCOUNTING 
Bulletin No. 22/August 11, 1978 


STAFF ACCOUNTING BULLETIN No. 22 


AGENCY: Securities and Exchange Commission. 


ACTION: Publication of Staff Accounting Bulletin. 


SUMMARY: This bulletin presents the staff’s view of 
certain aspects of accounting for organization and 
offering expenses and selling commissions of limited 
partnerships organized to engage in speculative 
trading in commodity futures contracts. 


DATE: August 11, 1978. 


FOR FURTHER INFORMATION CONTACT: Lawrence 
J. Bloch, Office of the Chief Accountant, Securities 
and Exchange Commission, Washington, D.C. 20549 
(202-472-3782). 


SUPPLEMENTARY INFORMATION: The statements 
in Staff Accounting Bulletins are not rules or interpre- 
tations of the Commission nor are they published as 
bearing the Commission’s official approval; they 
represent interpretations and practices followed by the 
Division of Corporation Finance and the Office of the 
Chief Accountant in administering the disclosure 
requirements of the Federal securities laws. 


George A. Fitzsimmons 
Secretary 





STAFF ACCOUNTING BULLETIN NO. 22 


TOPIC 5: MISCELLANOUS ACCOUNTING 


K. Organization and offering expenses and selling 
commissions—Limited partnerships trading in com- 
modity futures. 


Facts: Partnerships formed for the purposes of 
engaging in speculative trading in commodity futures 
contracts sell limited partnership interests to the 
public and frequently have a general partner who is an 
affiliate of the partnership’s commodity broker or the 
principal underwriter selling the limited partnership 
interests. The commodity broker or a subsidiary typi- 
cally assumes the liability for all or part of the organi- 
zation and offering expenses and selling commissions 
in connection with the sale of limited partnership 
interests. Funds raised from the sale of partnership 
interests are deposited in a margin account with the 
commodity broker and are invested in Treasury Bills or 
similar securities. The arrangement further provides 
that interest earned on the investments for an initial 
period is to be retained by the broker until it has been 
reimbursed for all or a specified portion of the afore- 
mentioned expenses and commissions and that there- 
after interest earned accrues to the partnership. 


In some instances there may be no reference to reim- 
bursement of the broker for expenses and commis- 
sions to be assumed. The arrangements may provide 
that all interest earned on investments accrues to the 
partnership but that commissions on commodity 
transactions paid to the broker are at higher rates for a 
specified initial period and at lower rates subse- 
quently. 


Question 1: Should the partnership recognize a com- 
mitment to reimburse the commodity broker for the 
organization and offering expenses and selling com- 
missions? 


Interpretive Response: Yes. Acommitment should be 
recognized by reducing partnership capital and estab- 
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lishing a liability for the estimated amount of expenses 
and commissions for which the broker is to be re- 
imbursed. 


Question 2: Should the interest income retained by 
the broker for reimbursement of expenses be recog- 
nized as income by the partnership? 


Interpretive Response: Yes. All the interest income 
on the margin account investments should be recog- 
nized as accruing to the partnership as earned. The 
portion of income retained by the broker and not 
actually realized by the partnership in cash should be 
applied to reduce the liability for the estimated amount 
of reimbursable expenses and commissions. 


Question 3: If the broker retains all of the interest 


income for a specified period and thereafter it accrues 
to the partnership, should an equivalent amount of 
interest income be reflected on the partnership’s 
financial statements during the specified period? 


Interpretive Response: Yes. If it appears from the 
terms of the arrangement that it was the intent of the 
parties to provide for full or partial reimbursement for 


the expenses and commissions paid by the broker, 
then a commitment to reimburse should be recognized 
by the partnership and an equivalent amount of interest 
income should be recognized on the partnership’s 
financial statements as earned. 


Question 4: Under the arrangements where commis- 
sions on commodity transactions are at a lower rate 
after a specified period and there is no reference’ to 
reimbursement of the broker for expenses and com- 
missions, should recognition be given on the partner- 
ship’s financial statements to a commitment to re- 
imburse the broker for all or part of the expenses and 
commissions? 


Interpretive Response: If it appears from the terms of 
the arrangement that the intent of the parties was to 
provide for full or partial reimbursement of the broker’s 
expenses and commissions, then the estimated com- 
mitment should be recognized on the partnership’s 
financial statements. During the specified initial period 
commissions on commodity transactions should be 
charged to operations at the lower commission rate 
with the difference applied to reduce the afore- 
mentioned commitment. 
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